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Mr Cedric Wyatt
Chief Executive Officer
Aboriginal Affairs Department
1st Floor
Capita Centre
197 St George's Terrace
PERTH WA 6000

Dear Mr Wyatt

As part of the Government's decision to initiate a comprehensive review of the Aboriginal Heritage Act
1972, Minter Ellison Northmore Hale was commissioned on 31 March 1995 to form a working party
and to prepare a report making detailed recommendations to review the Act. Our report was required
to be finalised by 30 June 1995.
Given the need to present our final report by 30 June 1995, the time for working party deliberations and
for consideration of the draft report has been limited. However, we have endeavoured to take account
of comments received up to 29 June 1995.
In a matter as contentious as Aboriginal heritage it was always likely that the working party would not
reach consensus on all issues, and indeed the final report has not received working party endorsement.
However, we were encouraged by the degree of understanding and appreciation of alternative
viewpoints exhibited by members of the working party and by the goodwill generated in working party
meetings.

On one thing there was consensus - that the Act urgently requires change.
We have pleasure in presenting our report and commend it for your consideration.
Yours sincerely

L~~·
Dr C M Senior
Partner
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'Aboriginal site' or 'site' in explaining our recommendations for new legislation.
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EXECUTIVE OVERVIEW

INTRODUCTION

The Aboriginal Heritage Act is nearly a quarter of a century old. Many changes have taken
place since the Act was written, both in perceptions of Aboriginal heritage and in the
relationship between Aboriginal people and their heritage. The tenninology used in the Act
and the approach taken to the protection of Aboriginal heritage is now, not surprisingly,
somewhat dated. Yet it was advanced legislation in its time, being the first Act in Australia to
recognise Aboriginal custodianship of sites and objects and to make specific provision for
traditional use.

All States and Territories and the Commonwealth have their own Aboriginal heritage
legislation. Although many of the provisions of these Acts repay close examination, we do not
believe that any of them could serve as 'model legislation' to be applied in Western Australia.

The Act has been substantially amended only once, in 1980, although there have been a
number of attempts to amend it, most recently in 1990 and 1992. This review, however, is the
first comprehensive review of the Act to be undertaken.

There is general recognition from all sides that the Act is not working satisfactorily. In recent
years it has been a source of much conflict involving Aboriginal people, developers and
government itself, often in prolonged and bitterly contested )itigation. Procedural uncertainty
must bear a large part of the responsibility for these disputes and in particular the uncertainty
as to how Aboriginal sites are to be avoided and, if they cannot be avoided, what mechanisms
should be used to resolve disputes.

In these circumstances, it is most timely that a comprehensive review of the Act should be
undertaken. This report is only the initial stage in that review. As a number of submissions
pointed out, it is essential in formulating any legislation of this kind for there to be full
consultation with all affected interest groups and, in particular, appropriate consultation with
the broader Aboriginal community.
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OUTLINE OF REVIEW

Minter Ellison Northmore Hale was appointed to undertake this review on 31 March 1995.
Although there were no formal terms of reference the letter of appointment stated that the
review must address a number of key tasks which are listed at length in section 1.2 of this
report.

The steps taken in conducting this review included:

•

preparation of an Issues Paper;

•

a call for written public submissions;

•

written invitations to 26 key Aboriginal organisations in Western Australia inviting
submissions;

•

research and analysis of:

•

the Act and all comparable legislation in the Commonwealth and other
States and Territories;

•

previous draft legislation to amend the Act and submissions made in
response to it;

•

relevant decisions of the Courts;

•

publications and other material relating to Aboriginal heritage and heritage.
legislation throughout Australia;

•

the formation of a working party comprising representatives drawn from industry, the
Aboriginal community and relevant professional organisations;

•

a review of all submissions; and

X

+

the preparation of a draft report for comment by the working party prior to
finalisation of this report.

It should be clearly understood that this report does not have the endorsement of members of
the working party.

KEY FINDINGS AND RECOMMENDATIONS

1.

Purpose of the Act

The primary purpose of any Aboriginal heritage legislation must be the protection
and preservation of Aboriginal heritage. As the Act stands at present, that heritage is
preserved on behalf of the whole community, without recognition of any special
interest in the Aboriginal community. While the general community interest should
continue to be recognised, a number of persons submitted that special recognition
should be given to the Aboriginal community as having a special interest in the
protection and preservation of its own heritage. This does not appear to us to be a
contentious issue and we have recommended that the long title to the Act .be
amended accordingly.

2.

The Scope of the Legislation

A key issue with any Aboriginal heritage legislation is the extent of the protection
which the Act confers. The submissions received covered a wide range of views:

+

some respondents believed that all Aboriginal sites should be protected
irrespective of their significance, while others believed that protection"
should only be conferred on specific sites conforming to a limited
description, such as secret or sacred sites;
I

+

some respondents favoured 'automatic' protection being conferred on all
sites, while others believed that only sites entered on a register should be
protected;

xJ

I

+

some respondents wanted the terminology to refer to 'areas', while others
were concerned that it apply only to specific 'sites';

+

some respondents favoured all Aboriginal heritage (be it ethnographic,
archaeological or historical) being dealt with in the same Act, while others
wanted separate legislation to deal with ethnographic sites.

Reconciling such divergent views is an impossible task.

Our recommendations

concerning these issues are summarised below.

(a)

Aboriginal heritage, whether ethnographic or otherwise, should be protected
under one Act. Covering sites in different categories in separate legislation
is not considered practical because many sites fall into more than one
category.

To deal separately with archaeological sites could create

administrative difficulties and would be inappropriate at a time when
Aboriginal people are becoming increasingly interested in their historical and
archaeological heritage. We have, however, made special recommendations
relating to the recording of archaeological material.

(b)

It is more appropriate to speak in terms of 'areas of significance' rather than

'Aboriginal sites'. The term is more appropriate to describe areas of land
which have restrictions imposed on entry in accordance with custom and
tradition.

(c)

Currently all 'Aboriginal sites' as defined in the Act receive automatic
protection without any requirement for registration. While this system may
create a degree of uncertainty for developers we believe it is preferable to a ·
system of protection by registration. In our opinion it would be difficult and
undesirable to require registration as the cost of protection, particularly
where disclosure is contrary to Aboriginal interests or sensitivities.

We

therefore favour the retention of the current system which automatically
protects all places and objects within the meaning of the Act, whether
registered or not.
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(d)

We support a voluntary registration system in which sites are placed on an
interim register until they are evaluated, when they are moved to a
permanent register if they satisfY the criteria.

Information regarding the

general location of sites should be made available to developers, key
government decision making bodies and others with a genuine need to
know.

(e)

In putting forward a definition of 'significant Aboriginal area' we have been
minded to give protection to areas which are significant in the sense of 'more
than ordinary'. So far as ethnographic areas are concerned we have framed
the definition to include sacred ritual or ceremonial areas of particular
significance in accordance with Aboriginal tradition - 'particular' because
arguably all areas are significant to Aboriginal people. Protection is also
extended to areas which are of significance to Aboriginal archaeology,
history, anthropology or ethnography.

Significance for non-ethnographic

sites is a matter to be determined by criteria established by those disciplines
in consultation with the relevant Aboriginal people.

(f)

Significant Aboriginal objects occurring at sites would normally be covered
by the definition of 'significant Aboriginal area'. However, the Act should
also provide protection for objects of sacred, ceremonial or ritual
significance separately from the context of the sites where they are found.

3,

Identifying 'Traditional Custodians'

IdentifYing the correct traditional custodians to 'speak for' a site was mentioned as a
key issue in submissions.

Problems of identification have caused developers.

uncertainty as to whether or not they were dealing with the correct Aboriginal
people. It has also caused disputes within the Aboriginal community itself. Some
submissions favoured a 'restrictive approach' which involved dealing only with those
people who had primary responsibilities and obligations for a site.

Other

submissions, pointing to the complexity of Aboriginal politics and decision making,

favoured a more 'expansive approach' which allowed for the ,possibility that.
Aboriginal groups and others with remoter ties to a particular site could, on occasion,
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also be involved.

Some respondents favoured the creation of a register of traditional custodians to deal
with this problem.

Such a register would require the cooperation of Aboriginal

people and would need to overcome considerable difficulties. It is also possible, in
the current context of native title issues, that such a register might come to be seen as
a primary document in establishing native title claims rather than for its intended
purpose. The compilation of a register of custodians would not, in any case, dispose
of competing claims by different Aboriginal individuals or groups to the same area.
Some respondents also feared that a custodial register, no matter how out-of-date or
incomplete, might come to be regarded as 'authoritative' thus discouraging wider
consultation with the Aboriginal community and raising the possibility of subsequent
challenges emerging.

We believe that in the final analysis the issue of identifYing the 'correct' custodians is
not one which a developer should be required to address.

That matter will be

covered in the procedures we have proposed by Aboriginal bodies with access to
appropriate expertise.

Provided the procedures are complied with, an approved

development would be immune from subsequent challenges from third parties who
had not been consulted initially.

Although we do not favour a register of traditional custodians, such details should be
recor~ed

in connection with any site which is entered in the register, subject to the

wishes of the custodians themselves.

Everything possible should be done to

encourage direct contact between custodians and a developer at the earliest possible
opportunity.

While the Act currently contains some provisions encouraging the use and enjoyment
by traditional custodians of their rights and interests in accordance with Aboriginal
tradition, we favour greatly strengthening these provisions.

Any new legislation

should, in particular, provide for the most extensive consultation and involvement of
the relevant Aboriginal people in any procedures for protecting and managing their
cultural heritage. For example, there should be consultation prior to_the declaration_
of a protected area being made, and on-going consultation and involvement of the

xiv

relevant Aboriginal people in managing protected areas or significant Aboriginal
areas in national parks.

The Act currently gives Aboriginal people no general right of access to their sites.
We have recommended that agreements with owners of private land be encouraged
and that Aboriginal people be specifically empowered to visit sites for traditional
purposes on Crown lands, pastoral leases and national parks.

4.

Enforcement

Most submissions saw it as inappropriate that the Act does not specifically bind the
Crown and its various governmental, commercial and industrial instrumentalities. We
recommend that any new legislation should specifically bind the Crown in its various
capacities, subject to limitations regarding genuine public health and safety issues.

The penalties for offences under the Act, which have remained unchanged since
1972, were invariably seen by respondents as being out-of-date. However, there was
considerable variation in suggested increases. Following an analysis with comparable
legislation both in Western Australia and in other States and Territories, we have
recommended that the penalties for the most serious offences under the Act, such as
injuring or desecrating an area of significance should be increased to $10,000 or 12
months imprisonment or both for an individual and to $50,000 in the case of a
corp~ration.

We recommend that the penalty for a continuing offence following a

conviction is set at $2,000 a day for an individual and $4,000 for a corporation. A
number of other offences are created under the Act. We recommend that offences
should not automatically be subject to the maximum penalties, but should match the
seriousness of the offence.

A number of respondents raised the issue of forfeiture which was considered a far
more effective deterrent than a financial penalty. We believe that the application of
forfeiture may be too restrictive in that it can only apply to persons with a right, title
or interest in the land. In place of forfeiture we have recommended that the courts be
empowered to impose a moratorium on development or use of an ar~a or to impose~
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conditions on development or use for a period of up to I 0 years following a
conviction for an offence against the Act.

There is little point in increasing penalties if prosecutions are not pursued more
vigorously.

There have been few prosecutions under the Act.

Indeed there are

almost unique problems in securing a conviction for injuring or desecrating an
Aboriginal site.

Everything possible should be done to enable successful

prosecutions to be brought. We have recommended that the time limit for bringing
prosecutions be extended from 12 months to two years and that provisions similar to
those contained in section 60 of the Act relating to averment and onus of proof be
retained. A number of submissions advocated the involvement of Aboriginal people
in site protection. Our recommendations regarding the training and appointment of
Aboriginal people as inspectors on a local basis should go some way to improving
site protection and early detection of offences.

It is recognised that sites of outstanding importance merit special treatment. We

have therefore recommended retention of the protected area and temporarily
protected area system with some minor adjustments to ensure additional involvement
of Aboriginal people in the declaration and protection process and some other
changes to streamline the process. Submissions also identified a need-for emergency
protection for places and objects under threat of injury or desecration. We have met
this perceived need by recommending that the Minister should be empowered to issue
emergency declarations in appropriate circumstances.

Because a system of automatic protection for places and objects has been
recommended it is appropriate that the special defence of lack of knowledge should
be retained as a defence where unintentional damage to sites occurs. However, the .
procedures set in place should limit unintentional damage and the defence would not
be available in all situations, for example where there had been a failure to follow
procedures.
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5.

Procedures

A number of submissions recognised that the Act was particularly deficient in failing
to establish procedures by which developers could comply with their obligations not
to damage or interfere with Aboriginal sites. This has led to the s.18 process, which
is essentially designed to resolve disputes where sites and development are in conflict,
being used too frequently and often inappropriately. Our procedures emphasise site
avoidance, negotiation and mediation over dispute resolution mechanisms such as
s.IB.

Submissions from all sides recognise that any new legislation must provide for a
process which will:

+

ensure the protection of Aboriginal heritage;

+

give certainty to development proposals;

+

ensure early and proper consultation with Aboriginal people;

+

ensure that information is not disclosed contrary to Aboriginal custom;

+

provide for reasonable timeframes; and

+

in cases where development and heritage are in conflict, provide for a clear
dispute resolution process.

The procedures which we are proposing are described in detail in chapter 6 and in
diagrammatic form at the end of that chapter.

A number of forums for resolving disputes were suggested in submissions including a
specialist tribunal, arbitration, the Supreme Court and the Minister._ We have not
considered it appropriate to provide for an outside forum to determine what are
essentially specialist Aboriginal issues involving such matters as: the location antt
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extent of Aboriginal sites; disputes over the requirement for or details of
ethnographic and archaeological surveys; or disputes between traditional custodians.
Instead we have provided for a two-tier process to resolve these kind of disputes.

At a local level we have provided for the establishment of Regional Heritage Offices
('RHOs') designed to facilitate and encourage direct consultation between developers
and the relevant Aboriginal people at the earliest opportunity.

If the parties cannot reach agreement then the dispute would be referred to the
Aboriginal Heritage Protection Authority ('AHPA') a central, overseeing body
comprised of at least I 0 Aboriginal people with particular expertise in heritage
matters drawn from a representative regional base.

The AHPA would not be

empowered to make any decision which it believed would have an adverse effect on a
significant Aboriginal area.

Its decisions would generally be in accordance with

standards and requirements established in guidelines approved by the Minister which
the AHP A would be responsible for developing in consultation with all interested
parties.

Only in those cases where there was a conflict between a proposed development and
a significant Aboriginal area would an appeal lie to the Minister by either party. In
those circumstances the Minister would be required to make a decision having regard
to the general interest of the community. The Minister's decision would be final and
not

s~bject

to appeal.

The RHOs would facilitate widespread consultation with all relevant Aboriginal
people at the earliest stage in the process. Information would be gathered at the local
level, thus minimising any requirement on the AHP A or the Minister to seek further.
information later in the process. The procedures have been designed to ensure, so far
as is possible, procedural fairness to all parties and realistic time limits.

6.

The Act in Perspective
Any State Aboriginal heritage legislation must now be seen in the broader context of
relevant Commonwealth laws, particularly the Commonwealth Act and the NTA.

XVIII

Little consideration has been given to the impact of the NTA on Aboriginal heritage.
In our opinion native title rights and interests in land are clearly capable of
comprising the type of spiritual associations to land protected under heritage
legislation. This raises questions about whether, and if so to what extent, future
procedures under heritage legislation can proceed independently of native title
considerations. After circulating the draft report we became aware that some people
had formed the impression that our proposals for new legislation were modelled on
the NTA. That is not the case. While we have been aware of the tensions between
heritage and native title legislation the procedures we have recommended are based
on submissions made to us; working party discussions; previous attempts to amend
the Act; and our own judgment. Our recommendations are tailored specifically to
address Aboriginal heritage issues.

They are not modelled on NTA procedures.

Nevertheless, there is a degree of uncertainty in this area which invites further
discussion between the State and Federal governments to ensure harmony and clarity
between Aboriginal heritage and native title legislation.

The Commonwealth Act is designed to allow intervention by the Federal Govemme)lt
if the laws of a particular State fail to provide effective protection for Aboriginal
heritage. We consider that the recommendations put forward in this report would, if
implemented, give effective protection for Aboriginal heritage while also providing a
practical regime for development to proceed.
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CHAPTER 1
INTRODUCTION
1.1

BACKGROUND TO THIS REVIEW

On 13 September 1993 State Cabinet approved:

+

the transfer of the legislative responsibility for the Act and the administrative
responsibility for the DAS from the Trustees and the Minister for the Arts to
a new Department of Aboriginal Heritage under the Minister for Aboriginal
Affairs;

+

the drafting of minimum legislative changes to the Act and, if necessary, the

Museum Act 1969, to effect the changes in administrative responsibility; and

+

the Minister for Aboriginal Affairs initiating a review of the Act to address
the many deficiencies found in it by Aboriginal and development interests.

In response to the report of the Aboriginal Social Justice Task Force, certain new
administrative arrangements were put in place. The DAS was amalgamated with the
Aboriginal Affairs Planning Authority and the Office of Traditional Land Use to
create a new Aboriginal Affairs Department.

The AAD reports directly to the

Minffier for Aboriginal Affairs and is, among other things, responsible for the
administration of the Act.

The Aboriginal Heritage Amendment Bill 1995 to effect the necessary legislative
changes to the Act was introduced into Parliament on 10 May 1995. Those changes,
mentioned briefly in section 3.1.5, do not form part of this review.

On 31 March 1995 Mr Cedric Wyatt, the ChiefExecutive Officer of the AAD, wrote
to Dr Clive Senior of Minter Ellison Northmore Hale offering to ..appoint him to

•
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conduct a comprehensive review of the Act. That offer was formally accepted on 7
April 1995 although work had commenced even before the formal letter of offer was
received.

The appointment confirmed the Government's intention of initiating a comprehensive
review of the Act which should:

+

maintain the broad principles underlying the Act, that is to make provision
for the preservation and protection of sites and objects of significance to
Aboriginal people;

+

update the existing provisions of the Act to reflect the needs and
expectations of Aboriginal people and the broader community in the 1990s;
and

+

address a number of deficiencies in the Act which have been identified as a
source of frustration to government, Aboriginal people and industry,
including:

•

its provisions are largely paternalistic and reflect a 1960s approach
to Aboriginal heritage protection;

•

the administrative processes outlined under the Act are not clearly
set out;

•

while the Act creates an offence for disturbing an Aboriginal site, it
provides little guidance as to how developers might comply with
the Act before development projects begin;

•

the procedures by which developers seek consent to use land
containing Aboriginal sites are outdated and provide no certainty or

•
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time limits;

•

the Act currently provides unequal rights to appeal a Ministerial
decision under s.18;

•

the Act does not expressly bind the Crown;

•

the Act provides no mechanism for resolving disputes between
parties with conflicting interests.

1.2

KEY TASKS OF THE REVIEW
The appointment required the consultant to review the provisions of the current Act;
to examine previous reviews and proposed amendments to the Act; to review
relevant legislation in other jurisdictions; to liaise with key interest groups throughout
the State; and to make recommendations to the Minister for Aboriginal Affairs for a
new Aboriginal Heritage Act.

In particular, it was provided that the review must:

+

provide for legislation the principal purpose of which is to protect significant
Aboriginal sites in Western Australia;

+

provide for appropriate penalties for disturbing an Aboriginal site without
permission;

+

make recommendations for the future protection of Aboriginal objects
(currently subject to Part VI of the existing Act and the Museum Act 1969);

+

establish a clear definition of an Aboriginal site and recommend distinct
criteria by which sites are assessed as significant;

•
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+

address the issue of Aboriginal custodianship and the detennination of those
Aboriginal people who have cultural responsibility for particular sites;

+

ensure greater involvement of Aboriginal people in the protection of
Aboriginal heritage;

+.

consider

processes

ethnographic/sacred

which
sites

recognise

compared

to

the

different

sites

that

are

nature
purely

of
of

archaeological/scientific importance in order to streamline the assessment
process;

+

recommend new administrative arrangements to replace the ACMC as the
body responsible for evaluating the significance of Aboriginal sites and
advising the Minister on Aboriginal heritage matters;

+

make recommendations as to the most appropriate composition and function
of any advisory/assessment body, the method of appointment of members
and the means of ensuring adequate regional and local input to the
assessment process;

+

recommend clear and practical procedures for developers to follow in order
to seek clearance for proposed developments which should:

•

provide certainty for developers and the Aboriginal community;

•

encourage the consideration of Aboriginal heritage matters at an
early stage in development approval processes;

•

ensure adequate notification, consultation and involvement of
relevant Aboriginal people;

+
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•

provide set time limits for the Aboriginal assessment process;

•

include a system for resolving disputes between development and
the protection of Aboriginal heritage;

•

provide for the Minister to be the final arbiter of conflicts in the
general interest of the community; and

•

provide for appeals to the Supreme Court for all parties aggrieved
by a decision of the Minister;

+

ensure that an Aboriginal site register is maintained which contains
information about site locations and the names and addresses of relevant
Aboriginal custodians;

+

address the need for parties with an interest in land ( eg landowners, holders
of mining tenements etc) to be notified about the registration of a site on the
land and to have access to information on the register;

+

provide for confidentiality of secret/sacred information;

+

provide for special protection measures for areas considered to be of
outstanding importance;

+

ensure appropriate access by relevant Aboriginal people to sites of
significance on Crown Land for cultural purposes;

+

+

ensure the new Act expressly binds the Crown;
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+

address the potential for overlap or inconsistencies with other statutes
including the Heritage of Western Australia Act 1990, the Environmental
Protection Act 1986 and the Conservation and Land Management Act 1984.

•
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CHAPTER2
METHODOLOGY
2.1

GENERAL APPROACH

The methodology used for the review of the Aboriginal Heritage Act consisted of six
stages and is illustrated diagrammatically below:

2.2

REVIEW STAGES

2.2.1

Stage 1 - Project Initiation

On 13 February 1995 we met with Mr Trevor Tann, Senior Policy Officer to the Hon
Minister for Aboriginal Affairs, Mr Craig Somerville, Director of Heritage and
Culture at the AAD and Mr Robert Reynolds the Acting Registrar of Aboriginal
Sites. At that meeting we:

+
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+

established a common understanding of the project;

+

agreed an outline of major issues involved in the review;

+

agreed the consultation process including the industry, community and
government organisations from whom submissions would be invited;

+

agreed upon response time frames; and

+

discussed the working party process.

Following that meeting we wrote to confirm our understanding of the project on 22
February 1995.

A further meeting was held with the same parties on 3 April 1995 to finalise the
above issues and in particular the composition of the working party.

A meeting was convened with the Hon Kevin Prince, Minister for Aboriginal Affairs
on 9 May 1995 to brief the Minister on the progress of the review.

2.2.2

Stage 2 - Information Gathering

This stage had three components:

+

the consultation component;

+

the legislation component; and

+

the investigation component.

. . Minter Ellison Northmore Hale
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(a)

Component One - Consultation

The consultation component comprised:

•

the preparation of an issues paper identifying issues relevant to the
review of the Aboriginal Heritage Act (Appendix 3.1);

•

the placement of an advertisement in the 'West Australian' on
Saturday 8 April 1995 inviting all interested parties to make
submissions concerning the operation of the Act by writing prior to
5 May 1995 (Appendix 3.2);

•

written invitations for submissions, together with the issues paper
being sent to the 26 Aboriginal organisations listed in Appendix
3.3; and .

•

written invitations being sent to the Federal Minister for Aboriginal
Affairs and to other Western Australian Government departments
inviting them to nominate a contact person within their departments
for the purpose of the review.

Submissions were received in writing or taken orally. They are listed in
Appendix 2.

(b)

Component Two- Legislation
The approach to this component comprised research and analysis in areas
such as:

•

•

the relevant provisions of the Act and Regulations; _
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•

previous draft legislation to amend the Act;

•

comparable legislation in other Australian States and Tenitories;

•

the impact of Federal legislation;

•

decisions of Australian courts relating to Aboriginal cultural
heritage matters; and

•

relevant constitutional powers and restrictions under international
conventions and Federal legislation.

Source materials referred to during the course of this component of the
review are set out in Appendices 1.1 and 1.2.

(c)

Component Three- Investigation

More general investigations included a review of recent literature on
Aboriginal cultural heritage and related matters in all jurisdictions
throughout Australia and submissions received in response to the previous
review of the Act conducted in 1991/92.

Source materials referred to

during the course of this component of the review are set out in Appendix
1.3.

2.2.3

I

Stage Three - Information Analysis

This stage involved drawing together and analysing information gathered from each
component of Stage Two. In particular this involved identifYing the major issues
arising from the written submissions and analysing the arguments for and against
changes to the current provisions of the Act and Regulations. A list of.the written and
oral submissions received relating to this review of the Act is set out in Appendix 2.

•
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2.2.4

Stage Four- Working Party

Invitations to participate in the working party were sent out to the following
members on 6 Aprill995:

Dr Ian Crawford (representing archaeology);
Dr John Stanton (representing anthropology);
the Aboriginal Legal Service of Western Australia {Inc);
the Aboriginal Lands Trust;
the Aboriginal Advisory Council;
the Aboriginal Cultural Material Committee;
the Western Australian Municipal Association;
the Association of Mining and Exploration Companies {Inc);
the Chamber of Mines and Energy of Western Australia {Inc);
the Pastoralists & Graziers Association of Western Australia {Inc).

All of the above individuals and organisations accepted the invitation and an
individual to sit on the working party was nominated by each organisation. As might
be expected, the composition of the working party was not free from criticism.
Comments were received in submissions regarding the balance of interests on the
working party and the ability of individuals and organisations to be truly
representative.

The first meeting of the working party was held on 10 May 1995. At this meeting
the working party:

+

noted the intention of the Minister for Aboriginal Affairs to appoint three
further members to the working party representative of regional Western
Australia;

+

+

agreed internal working party procedures;
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+

established a timeframe for working party members to exchange their
individual submissions with each other;

+

set a date for the second working party meeting to discuss the main issues
arising out of the exchange of submissions; and

+

confirmed the timeframe for circulating the draft report, commenting on it
and finalising the report.

The second meeting of the working party was a full-day meeting held on 6 June 1995
at which key issues arising out of submissions were canvassed. The agenda for the
second working party meeting is given at Appendix 3.4.

Additional Aboriginal

representatives included Mr Leo Thomas of the Goldfields Land Council and Ms
Mavis Curley from Meekatharra. The third nominated regional representative, Mr
Barry Taylor of Jinparinya Aboriginal Corporation was unable to attend.

2.2.5

Stage Five - Preparation Of Draft Report

On the basis of the material obtained and analysis conducted during Stages Three and
Four, a draft report was prepared and couriered to members of the working party on
16 June 1995. Further comments were invited from the members of the working
party-prior to close of business on 23 June to enable the draft to be finalised.

2.2.6

Stage Six - Final Report

This report was prepared including, where thought appropriate, feedback from the
working party on the draft report. It should be made quite clear that this final report
does not have the endorsement ofindividual members of the working party.

. . Minter Ellison Northmore Hale
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2.2. 7

Selection Of Issues

In any review of this type the selection of issues must necessarily be subjective.
Because of the time constraints under which this review was conducted it has not
been possible to adequately address every issue raised in submissions.

We have

concentrated in particular on those problems identified in the operation of the Act
referred to in section 1.1 and the key tasks identified in our letter of appointment
referred to in section 1.2.

+

Minter Ellison Northmore Hale

13

CHAPTER3
LEGISLATIVE BACKGROUND
3.1

THE WA ACT 1972

3.1.1

Introduction of the Act

When the Act was introduced into Parliament in 1972 it met with general acceptance
from all sides of the House. The need for legislative intervention in the field of
Aboriginal heritage was already well recognised. Aboriginal sites were coming under
sustained pressure from increasing development in remote areas of the State
particularly from the expansion of the mining, pastoral and agricultural industries and
the increased ease of access to remote areas. The situation became acute in the
1960's and a number of cases of desecration of sites occurred.

'Relics' based legislation had already been introduced in most other states and
territories, but the W A Act was the first legislation in Australia to provide specifically
for traditional Aboriginal use and to recognise Aboriginal custodians of cultural sites
and objects (Boer & Brown, 38).

The Anthropological Society of Western Australia was formed in 1958 and published
a review of Aboriginal heritage in 1960.

In 1962 a panel of five experts was

appointed by the Minister for Native Welfare to advise the Government on the
preservation of Aboriginal sites and relics. The advisory panel met on a regular basis
and was serviced by the WA Museum's Department of Anthropology and
Archaeology.

However, the advisory panel depended on the goodwill of mining

companies and land owners and operated without any legislative basis (Hansard,·

111411972, 472; Dillon, 486-7).

The Act received the Royal Assent on 2 October 1972 and came into operation on IS
December 1972. It has subsequently been substantially amended only once, in 1980.
Regulations were made in 1974 and amended in 1976 (Gazette 2614174, 1407 and

29110/76, 4178).

•
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3.1.2

Aboriginal Heritage Amendment Act (No.2) 1980

The Act was amended in 1980 by the Aboriginal Heritage Amendment Act (No. 2)
1980 which took effect from 23 September 1980 when it received the royal assent.
The amendments were introduced in the politically charged atmosphere following the
Noonkanbah dispute. Although the 1980 Amendments were not lengthy, they did
effect some philosophical changes in the way the Act operated.

The main changes

are worth examining in some detail for the issues of principle which they raise.

(a)

Definition of Aboriginal Site

Significant changes were made to the application of the Act to places in s.S.

+

Whereas before 1980 the Act applied to any place where objects
had been Jeft, after the 1980 Amendments it only applied to any
place of importance and significance where objects had been left.

+

Whereas before 1980 the Act applied to any place of importance or
of special significance to persons of Aboriginal descent, after the
1980 Amendments it was restricted to sacred, ritual or ceremonial
sites, which were required not only to be important but also of
special significance.

+

Whereas before 1980 the Act applied to any place which the
Trustees thought was of historical, anthropological, archaeological
or ethnographical interest, after the 1980 Amendments it only
applied to such places which should be preserved because of their
importance and significance to the cultural heritage of the State.

The effect of these changes was to narrow the definition of an Aboriginal
site, particularly by imposing a requirement of 'importance and significance'.

•
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This has been criticised on the basis that assessments of importance and
significance are ethnocentric, because they are required to be made by the
Trustees and, in the final analysis, by the Minister and will often be made in
the context of a proposed alternative non-Aboriginal use of an Aboriginal
site (Dillon, 495).

(b)

Increase in Ministerial Control and Direction
I

The 1980 Amendments amended s.ll{2) of the Act, giving the Minister the
power to direct both the Registrar and the director of the W A Museum as
well as the Trustees and the ACMC, not only in the exercise of their
functions but in the doing of anything for the purposes of the Act.

Importantly, whereas the Trustees used to decide whether an Aboriginal site
could be used for other purposes prior to 1980, after the 1980 Amendments
that decision was made by the Minister having regard to the general interest
of the community. The right to recommend a protected area to be declared
by the Governor under s.l9 was also taken out of the hands of the Trustees
and given to the Minister. Section 21 was also amended to give the Minister
the direct power to vary or revoke a protected area declaration on the
application of an aggrieved person.

The result of these changes was to take key decisions relating to
development and the creation of protected areas away from the Trustees and
to place them in the hands of the Minister.

Whereas the Trustees in

evaluating any place were required under s.39(3) of the Act to give primaryconsideration to associated sacred beliefs, and ritual or ceremonial usage, the
Minister was required to make a decision under s.l8 or a recommendation to
the Governor under s.l9 in the general interest of the community.

•
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(c)

Lessening of Protection

There were two ways in which the balance of interests in protecting or
desecrating Aboriginal sites were altered by the 1980 Amendments. Firstly,
a landowner was given the right to appeal a decision of the Minister under
s.18, whereas that right was not available to the affected Aboriginal party.
Secondly, s.58 of the Act was deleted.

This section had provided the

considerable penalty of suspension or forfeiture of any right, title or interest
by a court of a person convicted of an offence committed knowingly, for the
purposes of gain and with intent to defeat the purposes of the Act.

3.1.3

Aboriginal Heritage Amendment Bill1990

This Bill was an ad hoc measure which arose out of the frustration which the then
Labour Government was

e<~periencing

in various litigation in 1989-90, particularly in

connection with the Old Swan Brewery.

The Aboriginal groups involved were

enjoying considerable success in the courts by raising issues of procedural fairness
and technical legal points. There is little doubt that the 1990 Bill was principally
aimed at restricting the legal rights of Aboriginal people to have access to the courts
in seeking to protect their heritage.

The .Bill was heavily criticised by a number of persons and organisations at the time,
including the Law Society, and was not proceeded with. The Bill was heavily flawed
even in the way in which it set out to achieve its objects, and there is little point in
reviewing it in detail. The four principle aims of the Bill as expressed in the second
reading speech of the Hon. J M Berinson were:

•

+

to provide that the Act binds the Crown;

+

to clarity procedures under s.18 of the Act;
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+

to confirm the right of appeal by a landowner and the right of review to
other persons who may be particularly affected by a decision of the Minister
under s.l8; and

+

to validate the exercise of powers purportedly delegated by the Trustees to
the ACMC (Hansard, 21/8/90, 3771).

It is proposed to deal with each of these matters briefly in turn.

(a)

I

Act to Bind Crown

The Bill provided that the Act would bind the Crown.
consider~d

This matter is

in detail in section 8.6 of this report. Having provided the Crown

would be bound, the Bill then went on to give the Minister power to declare
that all or any of the provisions of the Act would not apply in respect of
works undertaken for public health or safety.

Declarations made by the

Minister were required to be published in the Gazette and would be open to
parliamentary scrutiny and disallowance by either House.

Clarification of Section 18 Procedures

(b)

-

The Bill sought to substitute entirely new s.l8 procedures for landowners to
obtain consent to land use. Essentially the process involved the Trustees
giving notice; considering the information; forming an opinion and making a
recommendation to the Minister who then made a decision having regard to
community interest. Overall the procedure may appear very similar to that··
which is currently contained in s.IS. However, the procedures themselves
were heavily criticised for restricting procedural fairness in the following
ways:

+

+

notice was formally given in a newspaper and response was
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required within 28 days;

+

the Trustees were not required to consider submissions made
outside the 28 day period;

+

the Trustees were not required to grant a hearing to any person;

+

the Minister was not obliged to give any person the opportunity to
make submissions; and

+

the Minister's decision was expressed to be final and without appeal
and recourse to prerogative writs and injunctions to restrain the
implementation of the decision were purported to be excluded.

Essentially the provisions sought to restrict the application of procedural
fairness to the s.I8 procedure; to exclude the right of persons to have a
hearing before the Trustees and the Minister; and to attempt to ensure that
the Minister's decision could not be challenged in the courts.

Rights of Appeal and Review

(c)

•

The Bill was to introduce two new sections into the Act as follows:

+

A right of appeal under a new s.l8A which was effectively only
open to landowners; and

+

An order for review under a new s.l8B which was available to

persons who made submissions to the Trustees during the 28 day
notification period, ie. generally Aboriginal parties.

•
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The remedies which could be obtained from the Supreme Court on an appeal
under the proposed s.I8A and review under the proposed s.I8B were
different.

On an appeal under s.I8A the court could substitute its own

decision for that of the Minister, while on a review under s.I8B the court
was limited to granting remedies in the nature of prerogative writs.
review, the test of standing was particularly strict.

On a

Not only was the

Aboriginal person required to have an interest greater than that of other
members of the public (which would reflect the decision of the High Court in

Onus) but in addition, the person had to be affected directly or indirectly to a
substantial degree by the decision.

(d)

Validation of Delegated Authority

Questions had been raised in Bodney concerning the validity of delegation of
the powers or duti!ls of Trustees to the ACMC under the Act. Clause 7 of
the Bill attempted to deal with this problem by providing that no instrument
of delegation was required under s.13(1) of the Act; that a resolution would
be sufficient; and further by retrospectively validating any purported
delegation by the Trustees of their powers or duties under s.l8 to the
ACMC made between II August 1983 and 21 December 1989.

A technical review of the provisions of the 1990 Bill relating to delegation
and the procedures to be adopted in the process are considered in detail in

Senior, 40-43.

The 1990 Bill came under sustained attack, particularly for the attempt to remove·
basic rights and procedural fairness.

It was, in any. case, not particularly well

considered and even had it become law, would have been unlikely to achieve its
objects because of legal constraints (see Senior Chapter 5, passim).
relevance now is as a salutary reminder of the problems that can

•
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conceived measures designed to achieve short-term ends by dispensing with
long-established principles and legal rights.

3.1.4

Draft Aboriginal Heritage Amendment Billl992

In June 1991 the Ministerial Council for Development Policy was established to

ensure the early resolution of conflicts between Aboriginal and environmental groups
and mining companies.

In establishing the Ministerial Council, a commitment was

given to oversee a review of the Aboriginal Heritage Act in the second half of 1991.
The formation of the Ministerial Council followed a plethora of disputes over
Aboriginal heritage matters at Marandoo, Yakabindie, Rottnest, Broome and the Old
Swan Brewery.

In October 1991 the Ministerial Council commissioned Dr Clive Senior, a Perth
lawyer, to report on the Act,. Specifically, the terms of reference were:

+

Review the Aboriginal Heritage Amendment Bill 1990 as amended by the
Cabinet's submission of 12 September 1991.

+

Make recommendations in relation to the processes involved in the Act to
reflect the objects of the Act and the intention to preserve and protect
Aboriginal heritage and culture. In particular, recommend clear procedures
for developers to follow and dispute resolution mechanisms when
development and the preservation of Aboriginal heritage are in conflict.

+

Make recommendations in relation to the administration of the Act,··
particularly in the light of the proposed Aboriginal Cultural Heritage
Commission.

The report was limited by the terms of reference and strict time constraints. A little
over one month was available for research, consultation and report writing. The

•
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report was submitted to the Ministerial Council on 6 December 1991.

On 19 December 1991 the acting Premier established a small ministerial working
party to examine the report and to provide formal advice to the Ministerial Council.

As a result of that advice, on 20 January 1992, the Ministerial Council endorsed a
number of recommendations with respect to the Act.

Those recommendations

subsequently formed the basis for a draft Aboriginal Heritage Amendment Bill 1992
which ran into a number of drafts. Draft No 5 was circulated in May 1992 and more
than 50 submissions were received. Following those submissions a sixth and final
draft was produced and circulated for comment in late September 1992. Shortly
afterwards, in October 1992, the Minister for Aboriginal Affairs announced that the
introduction of the Bill into Parliament had been deferred 'to enable further
consultation on the planned changes.' The 1992 Bill was never proceeded with.

Commentary on the

specifi~

provisions of Draft No. 5 of the 1992 Bill and on the

submissions made in relation to it are considered in detail under the appropriate
sections of this report.

However, the thrust of the more important amendments

contained in Draft No 6 are set out below. References to sections are references to
existing sections in the Act or to new sections which were to be introduced by the
1992 Bill.

Purpose of the Act (Long Title)

The long title to the Act was to be changed to provide that the purpose of the Act
was to preserve Aboriginal heritage not only on behalf of the community but, in
particular, the Aboriginal community.

Definition of 'Aboriginal custodian' (s.4)

The following new definition of 'Aboriginal custodian' was substituted for the
definition of'traditional custodian':

•
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'Aboriginal custodian' means person or persons of Aboriginal descent who
has or have in accordance with Aboriginal tradition:

(a)

traditional ownership of; or

(b)

particular cultural, social or spiritual affiliations with, and
responsibilities for, a place or object to which this Act applies.

Application to Crown, etc (s.4A)

'4A(J)

Subject to this section, this Act binds the Crown not only in the
right of Western Australia but also, so far as the legislative power
ofParliament permits, the Crown in all its other capacities.'

Section 4A(2) continued

t~e

exemptions that were proposed under the 1990 Bill -

that is that the Minister could make a declaration that all or part of the provisions of
the Act do not apply in the event of an emergency threatening the health or safety of
the public. As with the 1990 Bill there was a requirement to publish the declaration
in the Gazette and to lay it before Parliament.

Definition of Aboriginal Site (s.S)

The amendments proposed to s.S were minimal:

+

paragraphs (a) and (b) were reversed to give primary emphasis to sacred
ritual or ceremonial sites which, to be consistent, were only required to be of
'importance and significance' and not of importance and special significance;

+

places associated with Aboriginal people which were of historical
anthropological archaeological or ethnographical interest un.der s.S(c) were
required to be of 'importance and significance' and not just of 'interest' and

+
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need not be of importance and significance to the cultural heritage of the
State;

+

paragraph (d) was amended to provide that protection only extended to
places where objects were stored which were of sacred, ritual or ceremonial
significance; and

+.

a new paragraph (e) was inserted extending the definition to places where
Aboriginal remains were buried, kept or located.

Validation of Delegation (s.l3)

Past delegations by the Trustees to the ACMC of the Trustees' duties and powers
under s.18 were to be validated, as previously proposed in the 1990 Bill.

Access by Aboriginal custodians to sites (ss.lSA & lSB)

The 1992 Bill sought to give Aboriginal custodians and accompanying persons the
right, on not less than 24 hours notice, to visit sites on Crown land for the purpose of
discharging their traditional responsibilities at a site.

'Crown land' included national

parks, reserves and land held on lease from the Crown.

The Minister was given the right to curtail access to sites for health and safety
reasons in respect of Crown land which was leased.

A simple dispute resolution

procedure was intended to resolve disputes between Aboriginal custodians and lawful
occupiers of Crown land.

The Minister was given power to prohibit or restrict access to sites on Crown land to
all persons except for Aboriginal custodians and accompanying persons requiring
access for cultural purposes or other persons specifically authorised. _
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Penalties (s.17)

Penalties for damage to sites under s.l7 of the Act were to be increased to $10,000
or 12 months imprisonment for an individual and $50,000 for a body corporate and
the time in which a prosecution could be brought extended to 2 years.
Restriction on publication of photographs (s.26A)

This new provision made it an offence to publish for reward photographs and other
representations of sites or objects which were known, or ought reasonably to have
been known, to be of special importance and significance to Aboriginal people.
Approval for publication was required to be obtained from the Aboriginal custodians.
Site clearance procedures Js.27)

The existing s.l8 procedures were to be replaced by a permit system.

The system

was extremely detailed, but its main procedures may be summarised as follows:

+

The proposal

The procedure could be started by a developer if it believed site damage was
likely in respect of a particular proposal. The Aboriginal Heritage Authority
which was to be constituted under the 1992 Bill ('the Authority') could also
activate a proposal of its own volition or as a result of a request by
Aboriginal custodians if it considered there was a likelihood of damage.

+

Consultation and decision making

The Authority then consulted with any Aboriginal cust_odians on the
proposal within 30 days and was required to make one of the following

+
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decisions:

+

issue a permit, either because there was no site; any site was
adequately protected; satisfactory agreement had been reached
between the developer and the Aboriginal custodians; or because
recording, salvage or other mitigatory work would be done;

+

notify the developer and the Aboriginal custodians of requirements
to be complied with to obtain a permit, ie. site surveys etc; or

+

refuse a permit and provide reasons.

Procedures for compliance requirements were to be issued by the Authority
in the form of guidelines.

If a developer was required to meet compliance requirements then once it
submitted its report the Authority was given 30 days to notifY the developer
of its intention to make a decision to issue a permit (subject to conditions) or
to refuse to issue a permit and to provide reasons.

+

Appeals

Both a developer and Aboriginal custodians were given rights to appeal
against the Authority's decision within 25 working days.

There were a

number of provisions to ensure that procedural fairness was observed by the
Minister in handling appeals.

However, a time limit of 6 months was

imposed for challenging the Minister's decision.

+

Treatment of Permits

Once a permit was granted there were provisions to :

•
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•

allow minor amendments to be approved by the Authority after
consultation with Aboriginal custodians;

•

monitor compliance with permit conditions and impose suspension,
cancellation and fines for non-compliance;

•

allow transfer of permits.

The Aboriginal Heritage Authority (Part V)

A new Part V was to be inserted in to the Act establishing the Authority to replace
the DAS, the ACMC and the Trustees. The Authority was to be directly responsible
to the Minister for Aboriginal Affairs and responsible for the administration of the
Act.

The Authority was to be composed of a Chief Executive Officer and not less than 8
part-time Aboriginal members appointed by the Minister on nominations from the
Aboriginal community.

The Minister was empowered to direct both the Authority and the Chief Executive
Officer in the performance of their functions either generally or in relation to a
partieular matter, but not relating to the content of any advice, information or
recommendation or the evaluation of the importance and significance of any places or
objects. Any directions given by the Minister were required to be published in the

Gazette and the Authority's annual report.
While the Minister was generally allowed access to information which the Authority
possessed, there were provisions in the Draft Bill purporting to preserve the
confidential or secret nature of certain information which Aboriginal custodians had
entrusted to the Authority.

+
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Aboriginal Heritage Regional Committees (s.36)

The Minister could, but was not obliged to, appoint Regional Heritage Advisory
Committees to assist the Authority in the identification of Aboriginal custodians and
to provide the Authority with advice on local heritage issues.

Members of Regional

Committees were to be nominated by their local constituents and have a knowledge
of or special interest in, and experience of, the Aboriginal culture and heritage of the
relevant regions.

Registration of Places and Objects (s.39)

A new Aboriginal Heritage Register was to be kept by the Authority.

Only

Aboriginal sites on the existing register which satisfied the criteria of importance and
significance were to be included in the new Register.

The Register was not intended to be comprehensive. Sites could not be registered
without the approval of Aboriginal custodians unless they were only of archaeological
value.

The Authority was required to provide details of the location of every Aboriginal site
which was registered to land owners, developers and others with a particular interest.
However, details of Aboriginal custodians could only be revealed with their consent.

The Authority was required to keep records of all places and objects referred to it
even though they were not on the Register.

These records were to include

confidential details of Aboriginal custodians and reports and surveys.

Regional·

Committees could also keep such records under the Act but were not required to do
so.

These details (apart from authorisations and permits) were not available to the

public and disclosure of secret or sacred information, except in connection with the
execution of the Act or for legal proceedings, was an offence.

•
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Secrecy (s.56)

It was to be an offence to disclose sacred or secret information about a place or
object or to disclose information in breach of a non-disclosure condition imposed by
an Aboriginal custodian on penalty of$10,000. However, there was an exception for
information disclosed under the Act or in connection with the execution of the Act or
legal proceedings.

Qualification of defence of lack of knowledge (s.62)

A new sub-section was added to s.62 which provided that the defence of lack of
knowledge was not available where the Authority had required the person to apply
for a permit; where the person had received notice of the existence and location of an
Aboriginal site from the Register; or been informed about the existence of Aboriginal
sites in the area by the Authority, the Regional Committee or an honorary warden.

Corporate responsibility (s.62A)

New sections were to be inserted into s.62 to provide for liability of officers of
corporations convicted of an offence and for vicarious liability of employers and
principals for their employees and agents.

Alternative dispute resolution (s.62C)

There were provisions for the Minister or the Authority on their own initiative or at
the request of parties to a dispute to appoint a mediator. If the parties could not'
agree with the aid of mediation and the dispute concerned:

•

+

a place said to be an Aboriginal site; or

+

persons said to be the Aboriginal custodians of an Aboriginal site,
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then the Minister could on his own initiative or at the request of any of the parties
refer the dispute to arbitration.

Review of operation of the Act (s.69)

The Minister was required to review the effectiveness of the Authority and any other
matters considered relevant as soon as practicable after the expiry of 2 years; prepare
a report based on the review and lay it before each House of Parliament.

Regulations (s.68)

The Draft Bill specifically detailed matters in respect of which regulations could be
made in Schedule 2. These included standards for archaeological and anthropological
surveys and agreements between developers and Aboriginal custodians.

Interaction with other Acts

The Acts Amendment Bill sought to amend the Mining Act to ensure that
assessments relating to Aboriginal sites were outside the jurisdiction of the mining
warden.

The Conservation and Land Management Act was also to be amended to ensure that
management plans for national parks and reserves would not be implemented until
those plans, in so far as they contained provisions for Aboriginal sites or objects, had
been referred to and approved by the Authority.

3.1.5

Aboriginal Heritage Amendment Bill 1995

At the time of writing this report, this Bill had been introduced into the legislative
assembly, but had not yet received the royal assent. The primary purpose of the Bill
is to transfer responsibility for the administration of the Act from the Trustees to the

•
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Minister and the AAD.

This is to address a perceived difficulty concerning the

Trustees advising and assisting the Minister for Aboriginal Affairs in the exercise of
his functions under the Act, whilst at the same time being accountable to the Minister
for the Arts for the administration of the Museum Act 1969. Since the establishment
of the AAD, a number of staff have been transferred from the WA Museum
(Department of Aboriginal Sites) to the new department.

This has led to some

administrative confusion and logistical problems.

Much of the Bill simply removes references to the Trustees and replaces them with
references to the Minister, the Registrar or the ACMC. There are however some
more substantive amendments which are summarised below.

+

Amendments are proposed to s.l 8 to broaden the category of interest
holders capable of applying for consent under the section. This proposed
amendment is considered in more detail in section 6.5.4 of this report.

+

Clause 19(2) repeats the previous attempts to validate the actions of the
ACMC acting in accordance with powers delegated by the Trustees referred
to in section 3.1.3(d).

+

Finally, several amendments are proposed for Part VI of the Act dealing
with the protection of Aboriginal objects. Once again, references to the
'Trustees' have been replaced by 'Minister', taking advice in certain instances
from the ACMC. Four new sections are proposed for Part VI to ensure
consistency between the administration of that Part and the Museum Act

1969, by requiring consultation between the Minister and the Trustees.
Proposed s.39B enables the Minister to delegate his powers and duties
under that Part to the Trustees and s.39C empowers the Registrar to act on
behalf of the Minister in order to carry out many of the more administrative
functions required under Part VI.

•
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3.2

FEDERAL LEGISLATION

3.2.1

Constitutional Power

Section 51 (xxvi) of the Commonwealth Constitution confers on the Commonwealth
Parliament power to make laws with respect to 'the people of any race for whom it is
deemed necessary to make special laws.'

The scope of 51 (xxvi) protecting Aboriginal heritage was considered by the High
Court in the Tasmanian Dam Case in relation to protection for Aboriginal heritage
included in the World Heritage Properties Conservation Act 1983 (Cth).

The

majority held that the relevant sections of that Act were within power even though
the sites being protected were also part of the World Heritage area and of
significance to the whole of mankind.

Mason J (as he then was) rejected the

argument that cultural herit11ge is distinct from the people of a race - indeed he found
it was inseparably connected with them :

'The cultural heritage of a people is so much of a characteristic or property
of the people to whom it belongs that it is inseparably connected with them,
so that a legislative power with respect to the people of a race, which
confers power to make lows to protect them, necessarily extends to the
making of laws protecting their cultural heritage. ' (p.J59)

A law which protects the cultural heritage of the people of the Aboriginal race
constitutes a special law for the purpose of section 51 (xxvi) because the protection of
that cultural heritage meets a special need of that people. The Tasmanian Dam case·
was referred to by the High Court with approval in its consideration of the
constitutional character of the NTA in WA v Commonwealth:

'The special quality of a law must be ascertained by

r~ference

to its

differential operation upon the people of a particular race, not by the

•
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circumstances which led Parliament to deem it necessary to enact the law.
A special quality appears when the law confers a right or benefit or
imposes an obligation or disadvantage especially on the people of a
particular race.

The law may be special even when it confers a benefit

generally, provided the benefit is of special significance or importance to
the people of a particular race. That was the view of the majority in the
Tasmanian Dam case, where the protection of objects of significance to
Aboriginal cultural heritage was held to be supported by the races pawer

... '(pp 43-4)
The High Court went on to find that the NTA was also 'special' in that it conferred a
benefit protective of their native title on Aboriginal and Torres Strait Islanders.

3.2.2

Aboriginal and Torres Strait Islander Heritage Protection Act 1984

The Commonwealth Act, which commenced on 25 June 1984, was only intended to
be interim legislation pending comprehensive legislation dealing with Aboriginal land
rights and heritage protection (Neate (1989) 222). The reasons were set out in the
Minister's second reading speech:
'Time and again the Commonwealth has been pawerless to take legal action
where State or Te"itory laws were inadequate, not in force or non-existent,
despite its clear constitutional responsibility.' (Hansard, 915/84, 2132).

The key features of the Act and its administration, were succinctly summarised in the
Minister's second reading speech:

'1.

Action can be taken only when the Minister has received an application by
or on behalf ofAboriginals or To"es Strait Islander people.

2.

•

The_ Minister needs to be satisfied that the area or object for which
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protection is sought is significant in accordance with Aboriginal tradition
and that the area or object is under threat of injury or desecration.

3.

When deciding whether to make a declaration in respect of an area or
object the Minister must take into account such other matters as he
considers relevant. This allows the weighing of competing interests in each
case. Cabinet will be consulted, where practicable, before each declaration
is made.

4.

Where a declaration may be made in respect of an. area for a period of
more than 30 days, the Minister is obliged to receive and consider a report
prepared by an independent person dealing with the range of issues such an
application may raise. These include the type and extent of any protection
which should be granted and the effects which the making of a declaration
may have on the proprietary or pecuniary interests of persons other than
the Aboriginal applicants.

5.

Declarations set out particulars of the area or object to be protected. They
also contain provisions for and in relation to the protection or preservation
of the area or objects from injury or desecration. The Act recognises that
because areas vary in physical form and significance and size, different
conditions may need to be applied to each. Because the types of activities
which may be permitted on such areas will vary in accordance with local
Aboriginal traditions, the activities governed by the declarations may also
vary. For example, entry to an area may be unrestricted in one case and
closely prescribed in another, depending on traditional rules governingaccess.

Similar comments can be made with respect to significant Aboriginal
objects.

While physical mutilation will clearly constitute injury or

desecration of an object, the public display of, or attempt to sell such an

•
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object may be equally offensive in some cases.

The provisions of

declarations will be drafted bearing these things in mind

6.

Where Aboriginal human remains are involved, the Minister is empowered
to order the delivery of those remains to himself or to Aboriginal people
entitled to them, and willing to accept responsibility for them, in
accordance with Aboriginal tradition.

This provision enables the

satisfactory disposal of remains held contrary to expressed Aboriginal
wishes.

Consistent with the requirements of the Constitution where this, or any
other action under the Act, involves the acquisition of property,
compensation will be payable to the person whose property is acquired

7.

Before making a declaration the Minister for Aboriginal Affairs is obliged
to consult with his or her State or Te"itory counterpart to ascertain
whether the law of that State or Te"itory offers effective protection.

If it

does, a declaration will not be necessary.

8.

A declaration must be published in the Commonwealth Gazette and in local
newspapers. It takes effect from the date of publication in the Gazette or a
later date specified in the declaration. Reasonable steps will be made to
give written notice of a declaration to persons likely to be substantially
affected by it.

This will include advice to the relevant State or Te"itory

Government.

9.

Declarations are treated in many respects like regulations. For example, a
declaration must be laid before each house of this Parliament within 15
sitting days after it has been made.

Either house may disallow the

declaration within the statutory period

Review by the Houses of

Parliament is, in effect, only a review of the merits of a Minister's decision

•
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to make a declaration.

Other administrative law remedies are still

available to people affected by the declaration.

10.

In some emergency situations, where the Minister is unavailable to make a
declaration according to the formal requirements of the Act, an authorised
officer may make an urgent declaration which will remain in effect for no
more than 48 hours.' (Hansard 9/5184, 2130-31).

Declarations in relation to areas made under the Commonwealth Act are of two
kinds: an Emergency Declaration under s.9(1) which can be made for up to 30 days
and then extended to a total of no more than 60 days, and a declaration under s.IO{l)
for such period as the Minister specifies.

There is nothing to prevent an applicant

from making concurrent applications under both s.9(1) and s.l 0{1).'

3.2.3

Some Key Definitions
The purposes of the Commonwealth Act are set out in s.4 as:
'... the preservation and protection from injury or desecration of areas and
objects in Australia and in Australian waters, being areas and objects that
are ofparticular significance to Aboriginals in accordance with Aboriginal
tradition'.

The protection afforded by the Commonwealth Act extends to all land in Australia of
whatever type whether private or Crown land and to Australian waters.
Declarations in respect of areas under the Commonwealth Act will only be made if
the Commonwealth Minister is satisfied that the area is a 'significant Aboriginal area'.
This term is defined in s.3(1) as:
'(a)

•

an area of land in Australia or in or beneath Australian waters;
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(b)

an area of water in Australia; or

(c)

an area of Australian waters,

being an area of particular significance to Aboriginals in accordance with
Aboriginal tradition'.

'Aboriginal tradition' is in turn defined as:

'... the body of traditions, observances, customs and beliefs of Aboriginals
generally or of a particular community or group of Aboriginals, and
includes any such traditions, observances, customs or beliefs relating to
particular persons, areas, objects or relationships'.

The Commonwealth Act

d~als

with areas rather than sites but an area is defined to

include a site (s.3(1 )).

Even if an area is a significant Aboriginal area a declaration will not be made unless it
is under threat of injury or desecration (or in the case of an emergency declaration,
under serious and immediate threat of injury or desecration).

Injury or desecration

is defined in the Act in s.3(2):

'For the purposes of this Act, an area or object shall be taken to be injured
or desecrated if:

(a)

in the case of an area:

(i)

it is used or treated in a manner inconsistent with
Aboriginal tradition;

(ii)

+
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use or significance of the area in accordance with
Aboriginal tradition is adversely affected; or

(iii)

passage through or over, or entry upon, the area by any
person occurs in a manner inconsistent with Aboriginal
tradition; or

(b)

in the case of an object - it is used or treated in a manner
inconsistent with Aboriginal tradition... '

The implementation of the Commonwealth Act and in particular its interaction with
State legislation is considered in section 9.1 of this report.

3.3

LEGISLATION IN OTHER STATES AND TERRITORIES

A list of legislation which protects Aboriginal sites in other Australian States and
Territories is given in Appendix 1.1. It is not the purpose of this section to examine
that legislation in any detail. It is referred to throughout this report as the context
requires.

As one respondent pointed out, none of the legislation is perfect and there is certainly

no 'model' which could usefully be followed for Western Australia.

The aim here is simply to attempt to identifY some of the more important trends in
other States and Territories. There are two examples which stand out in this respect:

(a)

the Aboriginal Heritage Act 1988 (SA); and

(b)

the Aboriginal Sacred Sites Act 1989 (NT).

These two Acts are not only the most recent, but the most 'modem' in their approach.

•
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However, it should be borne in mind that both pieces of legislation predate the
decision of the High Court in Mabo No. 2 and the enactment of the Native Title Act.

The discernible trends in Aboriginal cultural heritage legislation are considered in the
remainder of this section.

Protection of Living Cultural Heritage

Much of the legislation that was introduced into Australia in the 1960s and 1970s
was concerned, often exclusively, with the protection of archaeological sites and
cultural objects or 'relics', which were defined in terms of scientific rather than
Aboriginal criteria.

Sites which were of current importance to Aboriginals in

accordance with their traditions were often ignored. An example is Section 15 of the

Archaeological and Aboriginal Relics Preservation Act, 1972 (VIC) which provides
that the Governor in Council may, with the consent of the landowner, declare land to
be an 'archaeological area', if he is satisfied, amongst other things, that it is necessary
to reserve the land for preservation of relics.

The clear tendency for some time has been to move away from assessment of sites by
their scientific importance to assessment by the importance placed on them by
Aboriginal people themselves.

The eclipse of the old approach to Aboriginal heritage can best be seen in the South
Australian Act which has been claimed to afford 'greater recognition and control to
Aboriginal people in and over their cultural property then in any other Australian
jurisdiction.' (Boer & Brown, 32).

Section 3 of the South Australian Act defines both Aboriginal sites and objects first
and foremost by reference to their significance according to Aboriginal tradition
(although the continuing significance of Aboriginal archaeology, anthropology or
history is retained).

$
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'traditions, observances, customs or beliefs of the people who inhabited Australia
before European colonisation and includes traditions, observances, customs and
beliefs that have evolved or developed from that tradition since European
colonisation'. Not only is the emphasis therefore on the current significance of sites
to Aboriginal people in accordance with tradition but in accordance with an evolving
or developing tradition.

Blanket Protection

'Blanket protection' of sites means that the existence of a site is not determined by
the legislation itself, which simply acknowledges the prior existence of sites.

An

example of such a definition is found in the Northern Territory Act which in tum
adopts the meaning given in the ALRA:

'A site that is sacred to Aboriginals or is otherwise of significance
according to Aboriginal tradition.'

Similar definitions can be found in the South Australian Act and the Commonwealth
Act.

The effect of blanket protection is that all sites of significance are protected and
capaWe of registration without any need for prior evaluation. This has a number of
advantages:

+

difficult assessment decisions of whether sites are of significance (which can

in any case change over time) are avoided - or at least deferred;

+

no sites which are reported are refused registration;

+

there is no backlog of sites awaiting evaluation;
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+

it is not necessary to make assessment decisions based on poor or
insufficient information.

Such a system has obvious attractions, particularly where sites and development are
not in conflict.

After all, it matters not what sites are registered if there is no

competing land use.

Effectively this is the system which operated in Western Australia until the early
1990s with all reported sites being registered, irrespective of whether they complied
with the definition in s.5 of the Act or not. The result was to build up a large register
of some 14,000 'sites' most of which had not been properly evaluated and many of
which only had the barest information (often wrongly) recorded.

Evaluation of sites does have some role to play in a system of blanket protection.
However, it only comes into play when there is already tension between a site and a
proposed development. In other words a system of blanket protection emphasises
the type of process that currently takes place under s.18 of the Act. Also, because of
the lack of any prior evaluation, that tension is likely to arise more frequently because
of the proliferation of unevaluated sites. In many ways therefore a system of blanket
protection without evaluation merely serves to postpone difficult decisions until such
time as a direct conflict arises, which is the most inappropriate time for site
evaluation to be conducted.

Development Emphasis

The Northern Territory Government is empowered under Section 73(1) of ALRA to
make, among other things, laws providing for the protection of sacred sites. The Act
specifies that:

'... any such law has effect to the extent only that it is capa~le of operating
concurrently with the laws of the Commonwealth, and, in particular, with

+
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this Act .. .'

Because of these constraints the Sacred Sites Act 1978 {NT), now repealed, and its
successor, the Aboriginal Sacred Sites Actl989 (NT) have retained the same blanket
definition of Aboriginal sites referred to above.

The intention of the 1978 Act had been to determine the level of protection to be
afforded to sites once potential detriment to other land users had been assessed.
However, it was held by Mr Justice Toohey in Maurice that the legal status of a site
was not dependent on any executive action and that the .offence of entering or
remaining on a site applied to all sites that satisfied the definition irrespective of
whether they were registered or under consideration for registration (p.l21}.

The focus of the 1989 Act has now shifted to a markedly development oriented
approach. The long title to the Act, quoted in full in section 4.1 below, refers to the
need to establish a practical balance between Aboriginal culture and general
economic and social advancement and makes specific reference to development
procedures. The development emphasis is reflected in the first-mentioned function of
the Aboriginal Areas Protection Authority in Section I 0 of the Northern Territory
Act, which is:

'(a)

to facilitate discussions between custodians of sacred sites and
persons performing or proposing to perform work on or use land
comprised in or in the vicinity of a sacred site, with a view to their
agreeing on an appropriate means of sites avoidance and
protection of sacred sites ... '.

Aboriginal Involvement in and Control of Aboriginal Culture

The tendency of much of the older legislation was for

non-Abori~nal

people to

control and manage Aboriginal culture on behalf of Aboriginal people themselves.

+
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This type of approach can be found in the National Parks and Wildlife Act 1974

(NSW) where responsibility for the dedication, care, control and management of land
containing all Aboriginal relics lies with the Director General of the National Parks
and Wildlife Service, who, for the purposes of relics protection, is also empowered to
create and control Aboriginal areas and protected archaeological areas (Boer &

Brown, 26; National Parks and Wildlife Act 1974, ss 62-66).

This approach still persists in the control of cultural heritage in Queensland in the
more recent Cultural Record (Latu:lscapes Queensland and Queensland Estate) Act

'
1987 (Qld). Although this Act replaced a 1967 Act, the principles underlying the
legislation remain largely the same, although it purports to apply to all land-based
heritage rather than just Aboriginal heritage. The Act provides no mechanism for
consultation with or identification of traditional owners. All parts of the 'Queensland
Estate' that are under the ownership of indigenous people, or where the owners are
unidentified, are declared io be the property of the Crown (with exceptions for
traditional rights and certain burial remains).

The Queensland Museum is given

certain rights of possession and other protection of cultural heritage under the Act.
(see Boer & Brown, 31).

The approach in New South Wales and Queensland is in stark contrast to the
approach taken by the South Australian and Northern Territory legislation which
defines Aboriginal sites not by reference to the significance of those sites but their
significance to Aboriginal people.

The South Australian Act establishes an Aboriginal Heritage Committee consisting of

'Aboriginal persons appointed, as jar as is practicable, from all parts of the State by
the Minister to represent interests of Aboriginal people throughout the State in the
protection and preservation of the Aboriginal heritage'. So far as practicable equal
numbers of men and women are to be appointed (s.7).

+
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determination, giving an authorisation or declaring a site or object to be or not to be
an Aboriginal site or object the Minister must take all reasonable steps to consult
with the Committee as well as with Aboriginal organisations, traditional owners and
other Aboriginal persons who have a particular interest in the matter (s13(1)). With
some minor and practical exceptions the Minister in determining whether an area of
land is an Aboriginal site or an object is an Aboriginal object, must accept the views
of the traditional owners as to whether the land or object is of significance according
to Aboriginal tradition {sl3{2)).

While the Minister remains primarily responsible for the protection and preservation
of Aboriginal sites, objects and remains, he must, in carrying out those functions,
consider any relevant recommendations of the Committee (s.S). The Minister must,

if required by the traditional owners, delegate his powers to them to enable them to
prosecute for specified breaches of the Act including damage to an Aboriginal site for
which there are penalties of up to $50,000 for a body corporate and $10,000 or six
months imprisonment for an individual. Furthermore, the Minister must not revoke
such a delegation without the consent of the traditional owners. (ss 6, 23)

In the Northern Territory the relevant body is the Aboriginal Areas Protection

Authority whose functions include the examination and evaluation of applications for
authority certificates to allow work on land and applications to have sacred sites
registered.

The Authority is not subject to the direction of the Minister in the

performance of these functions and the exercise of those powers (s.5{5)). However,
the Minister has a broad power to review and approve or override authority
certificates. The Authority consists of 12 members, I 0 of whom must be custodians
of sites. An equal number of male and female custodians are appointed from a panel
of I 0 male and I 0 female custodians nominated by the land councils (although the
Administrator may appoint the custodians if the land councils do not nominate
members) (s6).

•
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Apart from the trend to bodies which are composed entirely or mainly of Aboriginal
people, there is also a tendency to ensure regional representation on any central body.

Recognition of Customary Law

The extent to which Aboriginal customary law is being recognised in legislation is
becoming more evident. This is apparent not only in the right of Aboriginal people to
act according to Aboriginal tradition but in terms of such related matters as access to
land and restrictions on divulging information contrary to Aboriginal tradition (see
for example the South Australian Act ss 35-37). Museums have begun to recognise
that a more culturally sensitive approach to Aboriginal remains in their collections is
required and in some jurisdictions this has resulted in appropriate legislation being
passed. For example, the Museums (Aboriginal Remains) Act 1984 (TAS) enables
the Minister to serve notices on the trustees of the Tasmanian Museum and the
Queen Victoria Museum requiring them to deliver remains in their possession to
elders of the Tasmanian Community.

3.4

STRUCTURE OF WA ACT

The Act is divided into eight parts:

•

+

Part I- Preliminary (ss.l-4)

+

Part II -Application and Traditional Use (ss.S-9)

+

Part III- Administration (ss.l0-14)

+

Part IV- Protection of Aboriginal Sites (ss.lS-27)
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+

Part V- Aboriginal Cultural Material Committee (ss.28-39)

+

Part VI -Protection for Aboriginal Objects (ss.40-49)

+

Part VII- Enforcement (ss.S0-62)

+

Part VIII - Financial and General (ss.63-68)

The purpose of the Act, as expressed in the long title, is to make provision for the
preservation of places and objects to which the Act applies on behalf of the
comm,unity.

The Act applies to all places referred to in s.S and to all objects described in s.6
throughout the State wherever located or found.

However, areas have been

exempted from the operation of the Act (eg Aboriginal Heritage (Marandoo) Act
1992).

The Trustees are responsible for the proper care and protection of places and objects
to which the Act applies subject to the direction of the Minister (ss.ll, 12)

The Trustees must make places or objects in their custody or control available for
traditional use and can delegate the exercise of their powers in relation to places and
objects to the traditional custodians (ss.8 and 9). Nothing in the Act is intended to
take away or restrict the traditional use of any places or objects to which the Act
applies so long as it is not detrimental to the purpose of the Act (s.7).

Any person with knowledge of any place or thing to which the Act applies is required
to report it (s.IS), although this would not require disclosure contrary to Aboriginal
customary law or tradition (s. 7).

Sites of outstanding importance on any land - whether public or private - may be

•
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declared as protected areas and vested in the Museum and managed by the Trustees
(ss.l9 and 22).

The importance of places is to be evaluated with regard to certain considerations, but
primarily with regard to associated sacred beliefs and ritual or ceremonial usage
(s.39). A register of all places and objects to which the Act applies and all protected
areas is to be kept in such manner and form as the Trustees determine.

Any unauthorised interference with a site is an offence (s.l7).

Where there is a potential conflict between a site and a proposed land use, the
Minister is empowered, having regard to the general interest of the community, to
give consent to land being used in a way which may result in damage to a site (s.18).
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SCOPE OF LEGISLATION
4.1

PURPOSE OF THE ACT

The purpose of the Act as expressed in the long title is:

'AN ACT to make provision for the preservation on behalf of the community
of places and objects customarily used by or traditional to the original
inhabitants of Australia or their descendants, or associated therewith, and
for other purposes incidental thereto. '

The long title and a number of provisions in the Act make it clear that its purpose is
to preserve Aboriginal heritage for the benefit of the community at large and not to
confer any private or communal rights on Aboriginal people.

In Bropho No. 2

Anderson J observed:

'The provisions of the Act as a whole, including its long title, show that it
was passed for the benefit of the community - all Western Australians - with
a view to the preservation of objects and places regarded as being of
significance in the context of the traditional cultural life of the original
inhabitants of the State and their living descendants. I do not consider it is
possible to regard the Act as creating private rights. It does not confer on
any Aborigines or any class of them any private rights to such objects and
places or in relation to such objects and places.' (p.86)

It seems to us difficult to argue that Aboriginal people do not have a special interest·

in the preservation of their own cultural heritage over and above the rest of the
population. Even in 1972 the legislation was concerned to ensure that the protection
and preservation of places and objects would not detract from their traditional use
(eg ss. 7, 8 and 9). Many of the submissions made to this

revie~

accepted that

Aboriginal people should be the primary beneficiaries of heritage legislation.

+
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The 1992 Bill proposed to amend the long title to the Act as follows:

'An Act to make provision for the preservation on behalf of the community
and, in particular, the Aboriginal community of places and objects
customarily used by or traditional to the original inhabitants of Australia
or their descendants and for related purposes. '

In our opinion the amendment proposed by the 1992 Bill does not give sufficient
emphasis to the intention to benefit Aboriginal people or the role which they are to
play in the protection and preservation of their cultural heritage.

The purpose of other Acts is often stated more succinctly and in neutral terms. For
example, the South Australian Act is simply 'to provide for the protection and
preservation of the Aboriginal heritage', while the Commonwealth Act is simply
expressed as 'An Act to preserve and protect places, areas and objects of particular
significance to Aboriginals and for related purposes'.

Similarly, in the Northern Territory, the purpose of the Aboriginal Sacred Sites
Ordinance 1978 was 'to provide for the protection of Aboriginal sacred sites'. That
Act was repealed by its successor, the Aboriginal Sacred Sites Act 1989, which, in its
long title, emphasises development procedures almost as much as the protection of
sites:

'An Act to effect a practical balance between a recognised need to preserve
and enhance Aboriginal cultural tradition in relation to certain land in the_
Territory and the aspirations of the Aboriginal and all other peoples of the
Territory for their economic, cultural and social advancement, by
establishing a procedure for the protection and registration of sacred sites,
providing for entry on to sacred sites and the conditions to which such
entry is subject, establishing a procedure for the avoidance of sacred sites
in the development and use of land and establishing an Authority for the

•
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purposes of the Act and a procedure for the review of decisions of the
Authority by the Minister, and for related purposes.'

Although development procedures are obviously an essential part of any effective
Aboriginal cultural heritage legislation, we do not believe it is appropriate to make
specific reference to them as a purpose for which legislation is enacted.

In our

opinion, the principal purpose of the legislation must be the protection of Aboriginal
sites. All other matters are related to that purpose.

To say that the primary purpose of the Act should be for the benefit of Aboriginal
people is not to deny that a secondary or underlying purpose should continue to be
the protection of Aboriginal places and objects for the benefit of the wider
community. As one respondent observed, if the general public is excluded from the
purposes of the Act then it will become increasingly irrelevant to non-Aboriginal
people. To deny that the Act is for the benefit of the wider public might also, it was
argued, be contrary to the general reconciliation process.

Article 9 of the Charter for the Protection and Management of the Archaeological
Heritage (ICOMOS 1989) to which Australia is a signatory provides that the
archaeological heritage is the common heritage of all humanity. The beneficiaries of
any new legislation should therefore perhaps be seen as reaching out even beyond
Western Australia to the international community.
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Recommendation

4.2

DEFINffiON OF ABORIGINAL SITE

Section 4 of the Act provides that an 'Aboriginal site' is a place to which the Act
applies by the operation of s.S. By s.S the Act applies to:

'(a)

any place of importance and significance where persons of
Aboriginal descent have, or appear to have, left any object,
natural or artificial, used for, or made or adapted for use for, any
purpose connected with the traditional cultural life of the
Aboriginal people, past or present;

(b)

any sacred, ritual or ceremonial site, which is of importance and
special significance to persons ofAboriginal descent;

(c)

any place which, in the opinion of the Trustees, is or was
associated with the Aboriginal people and which is of historical,
anthropological, archaeological or ethnographical interest and

•
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should be preserved because of its importance and significance to
the cultural heritage of the State;

(d)

any place where objects to which this Act applies are traditionally
stored, or to which, under the provisions of this Act, such objects
have been taken or removed'

In summary, the Act applies to places:
(a)

of importance and significance where objects have been left;

(b)

of sacred ritual or ceremonial importance and special significance;

(c)

of historical, anthropological, archaeological or ethnographical importance
and significance to· the cultural heritage of the State; and

(d)

where cultural material is stored.

The Act makes it an offence for a person to excavate, destroy, damage, conceal or in
any way alter any Aboriginal site unless it is done pursuant to an excavation
authorised by the Trustees under s.16 or unless he is acting with the consent of the
Minister under s.IS to use land for a purpose which would otherwise be likely to
result in a breach of s.17.

As it currently stands, the Act provides automatic protection for all Aboriginal sites.
There is no requirement for registration in order to obtain protection, but there may
be evidentiary problems in establishing that the Act applies to a particular place,
especially if desecration has already occurred.

The Minister has a duty on behalf of the community to record and evaluate all places
in the State that are of traditional or current sacred, ritual or ceremonial significance

+
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(s.IO(l)). There is also a duty on anyone to report anything which they believe was
previously unknown in the nature of Aboriginal burial grounds, symbols or objects of
sacred, ritual or ceremonial significance, cave or rock paintings or engravings, stone
structures or arranged stones, carved trees, or any other place or thing to which the
Act applies (s.lS).
It is a function of the ACMC to evaluate those places and objects to which the Act
might apply on behalf of the community (s.39(1 )(a)). The criteria which the ACMC
is to have regard to in evaluating the importance of places and objects are:
'(a)

any existing use or significance attributed under relevant
Aboriginal custom;

(b)

any former or reputed use or significance which may be attributed
upon the basis of tradition, historical association, or Aboriginal
sentiment;

(c)

any potential anthropological, archaeological or ethnographical

interest; and

(d)

aesthetic values.' (s.39(2))

However, the primary considerations in any evaluation are specifically expressed to
be 'associated sacred beliefs, and ritual or ceremonial usage' (s.39(3)).
The definition of an Aboriginal site was considerably narrowed by the 1980
Amendments (see section 3.1.2). One of the most important changes was restricting
that part of the definition of Aboriginal site which applies to places of significance to
Aboriginal people to places of spiritual significance. Before 1980, s.S(b) applied to
any place of importance or special significance to persons of Aboriginal descent.
Following the 1980 Amendments it only applied to sacred, ritual OI ceremonial

+
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of importance and special significance.

This change was criticised at the time,

particularly because the evaluation of the importance of spiritual places to Aboriginal
people rested with the ACMC, none of whose members was required to be
Aboriginal.
Leaving aside the question of responsibility for determining spiritual significance, it is
considered that the emphasis which the 1980 Amendments place on spiritual places
has merit. There is a strong argument that the primary purpose of the Act should be
to protect traditional places which are of spiritual significance to Aboriginal people in
accordance with their traditions and that it should not be extended to cover all other
places. In this context, it is relevant that s.l 0 of the Act only requires the Minister to
record and evaluate those places which are of sacred, ritual or ceremonial significance
under s.l 0( I), and that the primary considerations to be taken into account by the
ACMC are associated sacred beliefs and ritual or ceremonial usage under s.39(3).
There are a number of key issues which have to be addressed before arriving at a
definition of what Aboriginal cultural heritage legislation is seeking to protect - be it
called an 'Aboriginal site', a 'sacred site', or a 'significant Aboriginal area'.
These keys issues are considered in the remainder of this section.
What Is Being Protected?

The South Australian Act provides, in s.3, what has been described as the broadest
definition of an Aboriginal site in Australia:
'Aboriginal site' means an area of land:

(a)

•

that is of significance according to Aboriginal tradition; or
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(b)

that is of significance to Aboriginal archaeology, anthropology or
history ... '

Any area of land that is of significance according to Aboriginal tradition is a site.
However, it is arguable that all land has some degree of significance for Aboriginal
people. Possibly the use of the word 'site' in the South Australian Act can be seen as
imposing some restriction, but a site is then defined by reference to 'an area of land'.

· As has been pointed out by one knowledgeable commentator: 'land generally has
spiritual significance for Aborigines but, because of the form and contents of the
myths relating to it, some land is more important than other land' (Woodward J,

Second Report of the Aboriginal Land Rights Commission, quoted in Renwick at
382).

The definition of 'sacred site' in the Northern Territory Act goes a little further to
address the issue but in the final analysis is unsatisfactory. It adopts the meaning of
the term contained in s.3(1) of ALRA as:

'a site that is sacred to Aboriginals or is othetwise of significance
according to Aboriginal tradition, and includes any land that, under a law
of the Northern Te"itory, is declared to be sacred to Aboriginals or of
significance'.

The definition contains the same difficulties as are encountered in the South
Australian definition in that it similarly protects all sites which are of significance
according to Aboriginal tradition whether sacred or not.

Furthermore, t.he

boundaries of what is or is not 'sacred' may be imprecise. It is arguable that just as all
land has significance to Aboriginal people so the whole of the land has a sacred
quality (see generally the discussion in Renwick, 381-3).

The Commonwealth Act attempts to deal with this issue by recogflising that all areas
are significant to Aboriginal people but some are more signifiCII!lt than othei"S. _ It

+
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includes a definition of 'significant Aboriginal area' as 'an area of particular
significance to Aboriginals in accordance with Aboriginal tradition' (s.3(1)). One
commentator has called this approach 'more logical when legislation is seeking to
precisely delineate an area with a view to giving it special protection' (Re11Wick, 383).
In the rnid-1980s when the Commonwealth was considering universal land rights
legislation it prepared a document entitled: 'Commonwealth's Preferred National
Aboriginal Land Rights Model'. The Model was endorsed by Federal Cabinet and
although it was mainly concerned with land rights matters, it dealt expressly with
sites of significance. In particular, the Model provided:

'Primary responsibility for protection of sites of significance to Aborigines
to rest with the States. Sites declared under State law as having a special
and sacred significance to Aborigines not to be disturbed by activities such
as exploration or mining and their continued protection not to be open to
negotiation. '
(Quoted by Neate, 227)
The intention as expressed in the Commonwealth Model is not so different from the
definition contained in s.S(b) of the Western Australian Act which applies to any
sacred, ritual or ceremonial site of importance and special significance.
In the course of conducting an enquiry to identifY traditional Aboriginal owners of

land under ALRA Mr Justice Toohey, referring to the word 'site', observed:

'Whatever justification there may be for giving the word a narrow meaning
in legislation aimed at identifying and protecting places of significance
there is none within the framework of the Land Rights Act.' (Quoted by
Re11Wick, 383).
The argument for the restriction of the application of cultural herit_age legislation !o

•
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sites of 'special and sacred significance' is even stronger following the recognition of
native title rights and interests in Australia (see the discussion below in section 9.2).

A number of sites will merit protection other than because of their particular
significance in accordance with Aboriginal tradition.

These sites will be mainly

archaeological but will also include sites of historical, anthropological or
ethnographical interest.

There has certainly been a tendency in recent years for

Aboriginal people to be more closely consulted and concerned with the identification
of archaeological sites.

A number of submissions expressed concern that any

definition of an Aboriginal site should not be restricted to 'sacred' sites and thus
disenfranchise those Aboriginal people who no longer live in traditional ways from
the protection, preservation and enjoyment of their cultural heritage.

Some States and Territories have adopted separate legislation to cover the two types
of sites - what may loosely be termed ethnographic and scientific sites. An example is
the Northern Territory where ethnographic sites are covered by the Aboriginal
Sacred Sites Act 1989 while 'places and objects of prehistoric, protohistoric, social,
aesthetic or scientific value' are protected under the Heritage Conservation Act 1991.
Several submissions were received, particularly from mining bodies, advocating the
separate treatment of ethnographic and scientific sites. The perceived advantage with
this approach is that archaeological sites - or at least those archaeological sites which
have no traditional significance - can be treated on a purely scientific basis, which
would greatly simplify procedures if there is a conflict with a proposed development.
One pro-separation respondent also expressed the fear that by treating ethnographic
and archaeological sites in the same legislation there is a possibility that
archaeological sites might be 'transitioned' into ethnographic sites.

The WA Act as it currently stands, adopts an holistic approach to Aboriginal sites.
Places which are of historical, anthropological, archaeological or ethnographical
interest and which should be preserved because of their importance and significance
to the cultural heritage of the State are also covered by the Act (s.S(c)) ..

+

Minter Ellison Northmore Hale

57

Chapter 4 - Scope of Legislation

A number of respondents argued against any separation of Aboriginal sites into
ethnographic and scientific. Reasons given were:

+

it is preferable to have one Act which deals with all types of Aboriginal
cultural heritage;

+

in many cases sites will have both ethnographic and scientific significance
and this will inevitably lead to a duplication of procedures and probable
delay;

+

Aboriginal

people

are

becoming

increasingly

interested

in

their

archaeological and historical heritage: as one respondent put it, 'Any attempt
to compartmentalise aspects of Aboriginal heritage denies Aboriginal people
the rights and responsibilities they have (for) the maintenance and
preservation of their heritage';

+

any attempt to split sites into different categories could lead to unnecessary
complications with any registration system;

+

archaeologists are increasingly involving Aboriginal people in archaeological
surveys as a matter of routine and Aboriginal people are seen to have a
special interest in the results of those surveys.

Experience suggests that even if 'purely' archaeological sites are treated in separate
legislation it will be of little assistance in making the Act's procedures more workable.
Archaeological sites on their own rarely provide stumbling blocks to proposed
development. However, the procedures recommended in Chapter 6 of this report do
recommend separate administrative treatment of archaeological material.

•
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Recommendation

There are particular difficulties in any assessment of which scientific sites should be
protected. Many archaeological organisations and individual archaeologists pointed
out that it was not possible, as the Issues Paper does, to talk in terms of 'minor'
archaeological sites. To assess the significance of any particular site it is necessary to
place it in both its regional context and in the context of the sum of existing
knowledge at the time. Thus, a type of site which might be unremarkable in one area
could be of outstanding significance in another area.

Another issue which emerged from the submissions is the impossibility of finally
determining the significance of an archaeological site. Sites can only be evaluated in
the context of available information and the state of scientific knowledge at the time
of assessment. Thus, a site which may appear significant today because of its rarity
may not always be so.

Similarly, a site or site material which is not considered

sigilliicant may subsequently become so if further information becomes available
because of scientific advances in archaeological techniques such as dating.

While the legislation should only protect sites of significance, that significance will
necessarily remain something of a movable feast. This underlines the importance of
keeping a data base of all archaeological information to enable an informed
assessment of significance to be made. It is also important in this regard to record
digs which have failed to unearth any archaeological material. In the assessment of
significance a lack of material can be just as important as any discovery.

+
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The Act at present requ1res an assessment of historical, anthropological,
archaeological or ethnographical material - not in the context of its significance to
those respective disciplines - but in the context of its significance to the cultural
heritage of the State. This requirement was effected by the 1980 Amendments and
appears to introduce a further element of uncertainty into any evaluation.

What

exactly is meant by the cultural heritage of the State and who is qualified to make that
assessment?

A preferable approach appears to be that adopted in the South Australian Act which
refers to an area 'of significance to Aboriginal archaeology, anthropology or history'.
Unlike ethnographic sites, it is not necessary for an area to be of particular
significance. To the extent that it adds anything to the definition we believe that
reference should also be made to ethnography as well as anthropology.

Area v Site

There has been a considerable amount of discussion about whether it is more
appropriate to protect a 'site' or an 'area'. The term 'Aboriginal site' is used in the WA
Act and the South Australian Act, while the term 'sacred site' is used in the Northern
Territory Act. The Commonwealth Act on the other hand uses the term 'significant
Aboriginal area'. Even within a particular piece of legislation itself; the terminology is
not consistent. For example, the WA Act defines a site by reference to a 'place' while
the South Australian Act defines a site as 'an area of land'.

Is this semantics or is there an important issue at stake? The word 'site' has a more
restricted meaning as a place on which something is or has been situated. However,
the word is a relative one depending on the context in which it is used:

'Site may perhaps be described as a relative word The "site" of a house
refers no doubt to a defined parcel of land, but the "site" of a battle or of
the Federal Capital has a wider meaning, and such a_ locality may !Je
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incapable of definition by metes and bounds.' (per Owen, J, Ex p. Williams,
Re Hobday (1953) 54 SR(NSW), 54 at 57).

A site will of course have an area of land underlying it, but the extent of that area
would normally be considered to be restricted to whatever it is that is on the land. In
this respect it may be argued that 'site' is more appropriate in a cultural heritage
context because it refers to specific features in the landscape rather than an area,
which could cover broad tracts of land or water.

The issue becomes particularly relevant in the context of 'buffer zones' or 'avoidance
areas'. A buffer zone or avoidance area may be described as an area placed around a
site to protect it. Although strictly speaking they do not form part of the site they are
necessary to protect the overall integrity of the site and should therefore be
considered as forming part of the site itself.

A number of respondents were of the view that if and when it becomes necessary to
define site boundaries, those boundaries should not include buffer zones. There is no
doubt that it would be far easier for development to take place if the landscape could
be seen in terms of precisely delineated sacred sites. The difficulty with this approach
is that it is ethnocentric and ignores the traditional way in which Aboriginal people
think about their land. As Professor Tonkinson put it:

'Aborigines are being forced or persuaded to make distinctions and
decisions about land that are more complex than the traditional broad
dichotomy into sites and tracts that are secret - sacred and the remainder,
accessible to all and of varying mythological and cultural significance.
None of this was ''waste" land and every part of it had value as a
transformed product of the Dreamtime ancestors' activities.

Now, in

having to make decisions about "more", "less" and "not" sacred localities
and tracts, Aborigines are in effect being asked to "desanctify" land and
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thus render it eligible for desecration and possible oblivion.'

(Quoted in

Neate, 23 5-6)

Sites can take a variety of fonns. There may be some particular feature such as a
water hole, trees, rocks, hills, or caves - but not necessarily. Traditionally Aboriginal
people never had to draw specific boundary lines around their sites.

There are

obvious difficulties in simply drawing the line around the specific feature itself (if one
exists). If the site is a ceremonial ground, or if it is a secret or taboo place, then it is
far more appropriate to define the site in tenns of an area rather than in terms of the
particular feature itself. An area is also a more appropriate way to protect a complex
of sites located in close proximity rather than defining each of them separately.

To talk in tenns of 'areas' rather than 'sites' is not to give tacit recognition to buffer
zones, but rather to recognise that the boundaries of a site, if they must be decided
upon, should be decided upon by the relevant Aboriginal people themselves in
accordance with their own customs and tradition.

To attempt to impose an

ethnocentric view of how sites should be delineated is to defeat the purpose of the
legislation which is to give protection to particularly significant Aboriginal sites in
accordance with Aboriginal traditions and beliefs.

Another reason for preferring the use of 'area' over 'site' is that an area is more
appropriate for describing a place where sacred cultural material is kept even though
that place may itself have no intrinsic spiritual significance.

'Aboriginal place' is a tenn used in the Land (Planning and Environment) Act 1991
(AC1). 'Place' is perhaps an improvement on site but is, in our opinion, still too restrictive

a tenn. The tenn 'Aboriginal place' also tends to suggest a place which is currently used

by Aboriginal people without stressing the significance that attaches to it.
These problems appear to be peculiar to ethnographic sites. To describe a significant

archaeological place as a site does not appear to present JU1Y problems ~to
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archaeologists. Indeed the word 'site' has general acceptance amongst archaeologists,
as a place where they can apply techniques to study the past using material remains
thereby gaining a better understanding of past cultures.

On balance it is more appropriate to use 'area' than 'site' or 'place' in describing places
protected under Aboriginal heritage legislation.

The reference to an area should apply equally to an area of land or water.

The

Commonwealth Act specifically states that this is the case and we would recommend
that the matter is also put beyond doubt in any new legislation. The ACMC has, in
the past, frequently been called upon to determine the nature and extent of a site
associated with a body of water. One submission specifically referred to an
underwater archaeological site at Lake Jasper. River systems, lakes, streams and
estuaries are often places of significance to Aboriginal people.

Treatment of Objects
The application of the Act to objects is considered in section 10.1 below. We have
recommended that objects of sacred, ritual or ceremonial significance should be
protected independently of sites. At present there are specific provisions in s.S of the
Act to protect places of importance and significance where objects have been left or
any place where objects are traditionally stored or to which they have been taken or
removed. We consider that an 'Aboriginal site' can be adequately defined without
making specific reference to any objects which it might contain.

Significance

Significance is a term which is used frequently in heritage legislation. In its usual
meaning it refers to something 'more than ordinary' (see eg. the comments of
Hemmings J. in Jarasius and Forestry Commission of NSW (No. 1 1990 71 LGRA,

93-94). However, beyond that it is notoriously difficult to define. As one respond~t
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put it: 'It is acknowledged that no definition of "heritage" wiU ever match aU
interpretations of what is "important" or "significant"'. We have not attempted to do
so.
Significance is largely subjective. The definition of a 'significant Aboriginal area'
given below does, however, clarifY who should determine significance. In the case of
ethnographic sites, significance can only be determined by Aboriginal people
themselves in accordance with Aboriginal tradition. In the case of sites requiring
expert evaluation such as archaeological sites, it is a matter for persons expert in the
relevant disciplines to determine in consultation with Aboriginal people.
It seems to us that there is little point in attempting to set out the criteria which
should be taken into account as the Act currently does in s.39(2). In any event, those '--·

)

criteria seem to be of little assistance. As one respondent pointed out, significance is
only likely to become contentious when it is placed in the context of competing land
use. In that sense it is not the definition itself which causes difficulty, but the lack of
confidence that the definition is being applied legitimately when there is a potential
overlap or inconsistency with other land uses. In such cases we think it unlikely that
the inclusion of specific criteria of significance would be likely to avert conflict.
Pr~fessional

bodies have developed their own criteria for assessing significance. It is

a particularly difficult and contentious exercise. However, such assessment criteria
are themselves mutable. In the final analysis we do not believe that the legislation can
or should attempt to 'crystallise' or restrict the criteria which may be used in
determining significance.
Recommendation

•
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Aboriginal Tradition

Significance of sites or areas to Aboriginal people is generally defined in terms of
'Aboriginal tradition'. Mr Justice Brennan inMabo No.2, speaking about native title,
said that it must be:
'ascertained according to the laws and customs of the indigenous people
who, by those laws and customs, have a connection with the land. It is
immaterial that the laws and customs have undergone some change since
the Crawn acquired sovereignty provided the general nature of the
connection between indigenous people and the land remains. Membership
of the indigenous people depends on biological descent from the indigenous
people and on mutual recognition of a particular person's membership by
that person and by the elders or other persons enjoying traditional
authority among those people.' (Mabo No. 2, 51)

The South Australian Act is the only legislation which specifically addresses the issue
of changing Aboriginal tradition:
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"'Aboriginal tradition" means traditions, observances, customs or beliefs
of the people who inhabited Australia before European colonisation and
includes traditions, observances, customs and beliefs that have evolved or
developed from that tradition since European colonisation'.
The Commonwealth Act, which substantially perpetuates the definitions contained in
ALRA and the Northern Territory Act, is in the following tenns:

"'Aboriginal tradition" means the body of traditions, observances, customs
and beliefs of Aboriginals generally or of a particular community or group
of Aboriginals, and includes any such traditions, observances, customs or
beliefs relating to particular persons, areas, objects or relationships'.
The question of Aboriginal tradition goes to the issue of who has the right to speak
for a site. The WA Act defines sacred, ritual or ceremonial sites in accordance with
their significance to 'persons of Aboriginal descent' which is widely defined in s.4 to
mean 'any person wholly or partly descended from the original inhabitants of
Australia.' This definition is particularly wide in that significance is determined by
reference to all Aboriginal people and no reference is made to Aboriginal tradition.

Some respondents believed that the right to speak for a site should be restricted to
'law men' or other persons with direct responsibilities for and obligations towards a
site. An alternative view was that such matters should be decided by the 'relevant
Aboriginal public' whoever they might be. This would give flexibility to Aboriginal
decision making and not seek to impose a uniform approach in all cases. Sometimes
it may be appropriate for decisions to be taken by a group or community while in
other cases decision making may be left to the immediate site custodians. Sometimes
there may be disagreement over whether a particular individual or group has the right
to speak for a site in accordance with Aboriginal tradition.

•
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One commentator has objected to the very use of the word 'traditional' because it
'implicitly divides Aboriginal people into two groups - "traditional" or "tribal" and
"non-traditional" (meaning "urban... or "part-Aborigines")' (Fourmile, 51). While it is
difficult to deny that Aboriginal tradition is continually evolving it is hard to conceive
of ethnographic areas of significance being determined otherwise than in accordance
with traditional laws and customs.

Recommendation

4.3

TRADITIONAL CUSTODIANS
In this section we consider:

4.3.1

+

Identification of the 'correct' traditional custodians for a site;

+

Consultation with custodians; and

+

Rights of custodians in relation to their sites.

Identifying Traditional Custodians
The term 'traditional custodian' is not free from criticism.
obtained a fairly wide currency.

It has, however,

The term is defined in s.4. of the Act and

'custodian' is also used in the Northern Territory Act. The South Australian Act
uses the term 'traditional owner', which is no doubt preferred by_many Abori~al

•
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people because of the higher proprietorial interest it appears to confer. However,
we see no good reason for changing the use of the term 'traditional custodian' or
'custodian', conveying, as it does, the idea of responsibilities and obligations
towards succeeding generations.
Ensuring that the correct people are entitled to 'speak for' an Aboriginal site was
identified by a number of respondents as a key issue in any heritage protection
legislation. In the past, failure to consult with the correct custodians has Jed to
suspicion, uncertainty, expense, delay and protracted court proceedings over
issues of whether a particular individual or group does or does not have
'standing'. It still remains a key issue as is evident from the Hindmarsh case.
Two distinct views were expressed in submissions over which Aboriginal people
should have the right to speak for a site. The 'restrictive' view was that the right
should be limited in relation to a particular site, to a small group of traditional
Aboriginal elders who maintain their customary ways. Wider consultation, it was
feared, might serve to ur:tdermine the authority of the elders and generate conflict
within Aboriginal society. The more 'expansive' view favoured a wider
involvement of interested Aboriginal people. Advocates of the expansive view
even sought to give an historical dimension to traditional custodians to take
account of contemporary situations where traditional laws and customs had not
survived:

'In some parts of the State, interests in heritage matters and associated
rights to speak about sites will be articulated among Aboriginal people
with reference to Aboriginal tradition (including notions of religious
law, ceremony, song cycles and so on). In other areas, detailed
traditional knowledge of this kind will not be extant, and lies to sites are
likely to be understood by local Aboriginal people primarily in terms of
historical association. Historical associations with areas and sites may
encompass attachments between quite large groups of Aboriginal
people (often identifying as members of particular language-named
units) and broad regions. In other cases connections may be asserted
between individuals and site areas, often on the basis of personal
biographies and histories of residents in particular areas. '

•
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In the final analysis, the identification of ethnographic sites, the assessment of
their significance and views of their extent can only be determined by the relevant
Aboriginal people themselves in accordance with Aboriginal tradition.
difficult for the process to be challenged by outsiders.

It is

We believe that the legislation should protect ethnographic sites of particular
significance to members of a clan or group in accordance with their traditional
laws and customs. It is difficult to specify who should be consulted in any
particular case. This will vary from group to group, from time to time, with the
circumstances of each particular case and with the availability of particular
custodians. As one respondent put it:

'The landscape of protocol for contacting 'traditional owners' is very
geographical, often at very small scales. It can also vary within a very
short period of time. Any procedures set in a reformed Act may not
foresee changes in Aboriginal geopolitics over time and be fraught with
difficulty in the futu,re.'
In some cases a decision of the wider group may be appropriate - but not
necessarily. We agree that it is not possible to legislate as to which persons must
be consulted in any particular case. However, the identity of custodians should
be determined according to the relevant Aboriginal law and custom of the clan or
group to which they belong. We would support a definition of 'traditional
custodian' in terms similar to the definition of 'Aboriginal custodian' contained in
the 1992 Bill.

Recommendation
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4.3.2

Consultation with Traditional Custodians

A number of responses were received which favoured recording details of traditional
custodians in relation to particular sites.

No submissions specifically opposed

keeping such information. One respondent believed that the information recorded
should include the genealogy of custodians, so that their knowledge of and
association to particular areas could be verified. A number of respondents, and in
·particular mining bodies, were strongly opposed to any attempts to restrict direct
access to custodians.
The alternative view was to express concern for the pressure which might be brought
to bear on particular custodians if direct access was allowed.

There was also a

concern that consultation might be too narrow if only named custodians were
consulted because clearly any register was unlikely to be comprehensive or up-todate. Some respondents tended to believe that consultation should only be made
initially through appropriate Aboriginal organisations, while others saw this approach
as being unduly paternalistic.

We do not support the establishment of a separate register of traditional custodians
(see section 6.1.5 below). However, we do support extensive recording of the details
of custodians in relation to areas of significance and the facilitation of direct contact
between custodians and developers provided widespread notification has been given
to ensure aU relevant custodians are either involved in or aware of the consultation
process.

Recommendation
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We do not favour any restriction being placed on direct contact with custodians, but
a custodian should be entitled to name an organisation through which contact should
be made initially. Similarly, any potential developer should be required to respect the
wishes of an Aboriginal custodian to be represented by any person or organisation the
custodian wishes. As one respondent put it: 'Aboriginal people are well equipped to
determine whether or not they wish to be represented by other individuals or
structures.'

4.3.3

Rights of Traditional Custodians
The Act was ahead of its time as the first legislation in Australia to provide
specifically for traditional Aboriginal use and to recognise Aboriginal custodians of
cultural sites and objects (Boer & Brown, 38). Section 7 of the Act provides that, in
relation to a person of Aboriginal decent who usually lives subject to Aboriginal
customary law, the Act shall not be construed:

+

to take away any traditional rights or interests in relation to any place or
object to which the Act applies;

+

+

to require any disclosure or action contrary to Aboriginal customary law or
tradition,
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unless the Trustees believe the exercise of such rights would be detrimental to the
purposes of the Act.
There is therefore a limitation on traditional use where there might, for example, be a
conflict between traditional use of Aboriginal sites and preservation of those sites for
the benefit of the wider community. Nevertheless the recognition of traditional use
was very advanced for its time .
. The Act went further in providing for places and objects to be made available to
custodians for traditional use. The Trustees must make places or objects under their
custody or control available for traditional use (s.S), and !ll'e given a discretion to
delegate the exercise of their powers and the performance of their duties in relation to
any place or object to the traditional custodians (s.9(1)).
An issue that is not addressed by the Act is whether, and if so on what terms,

Aboriginal people should have access to their sites for traditional purposes.

The

South Australian Act hal! a separate division entitled 'Protection of Traditions' which
deals with:

+

divulging information contrary to Aboriginal tradition;

+

access to land by Aboriginal people; and

+

preservation of right to act according to tradition.

The South Australian Act contains, in s.37, an unqualified preservation of traditional
rights in the following form:

'Nothing in this Act prevents Aboriginal people from doing anything in
relation to Aboriginal sites, objects or remains in accordance with
Aboriginal tradition. '
Furthermore, under the South Australian Act the Minister must delegate his powers
to traditional owners of an Aboriginal site or object if they request it in relation to
certain powers, including authorisation of excavations, disturbance, sale of and
dealings with objects and divulging information contrary to Aboriginal tradition
(s.6(2)).

+
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Access is dealt with in s.36 of the South Australian Act by empowering the Minister
to authorise an Aboriginal person or group of Aboriginal persons to enter any land
(including private land) for the purpose of gaining access to an Aboriginal site, object
or remains. The Minister is required to give the owner and occupier of the land an
opportunity to make representations to him, and must give them notice of any
authorisation and conditions attaching.
The 1992 Bill also dealt with issues of access to Aboriginal sites. Clause 15A gave
Aboriginal custodians a limited right of access to Aboriginal sites on Crown land,
while clause 15B gave the Minister power to prohibit or restrict non-Aboriginal
access to sites.
Proposed s.ISA gave Aboriginal custodians access to their sites on Crown land on
giving 24 hours notice to the lawful occupier. Access was for the purpose of a
custodian discharging his or her traditional responsibilities at a site and other persons
could accompany the custodian for that purpose. While the proposed amendment
appeared to grant a substantial new right to traditional custodians it was heavily
criticised at the time by Aboriginal organisations because it was hedged about with
qualifications. For example the Minister was empowered to prohibit the access right
on grounds of 'health or safety' on any Crown land which was subject to a lease right
or privilege. To contravene the Minister's order was made an offence like any other
under the Act resulting in fines of $2,000 or three months imprisonment or both,
which compared very unfavourably with the fine for unlawfully remaining on
premises under s.82B of the Police Act for which the maximum penalty (in the
unlikely event of prosecution) was a maximum $500 or six months imprisonment.
The lawful occupier of Crown Land was also empowered to stop Aboriginal access if
he could show

~ust

cause' to ensure the 'proper management' of the Crown land.

While we would support the grant of access rights to traditional custodians and
others assisting them it is important that those rights should not be rendered illusory
by restrictions such as those imposed by the 1992 Bill.
We do not believe that a provision such as that contained in the 1992 Bill prohibiting
or restricting access by custodians to sites for health and safety reasons should be
included in the legislation, as it is considered that Aboriginal people will be subject to the
same laws that apply to the community generally in such matters. Such a provision may
in any case be unenforceable because ofs.211 of the NTA (see section 9.2).

•
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Two basic matters arise in connection with the issue of access:

+

whether access should be restricted only to Crown land (which would
include national parks and pastoral leases); and

+

how to effectively ensure that owners and occupiers of the land receive
adequate notice and that their activities are not adversely affected.

We recommend that custodians and their bona fide assistants be granted access to
Crown land (including national parks and pastoral leases) for the exercise of their
traditional cultural or spiritual activities. Custodians, particularly those who are iU or
infirm, should be able to appoint delegates to fulfil their responsibilities. We have
stopped short of recommending access rights to private land, considering it more
appropriate for access in such cases to be attempted through negotiation and
agreement.
A mechanism should b!l put in place to ensure that owners and occupiers are
consulted and given reasonable notice prior to entry. Access should not interfere in a
material way with the lawful activities being carried out on the land and there should
be some means of verifying the identity of Aboriginal people gaining access. One
respondent suggested that it would facilitate access and verification if custodians
were issued with a document analogous to a Miner's Right under the Mining Act.
The document could be issued for a specified period and be subject to compliance
with appropriate conditions.
Care should be taken that any statutory permit system does not reduce the rights of
Aboriginal people. For example, s.l 06(2) of the Land Act 1933 gives Aboriginal
people the right at all times to enter upon any unenclosed and unimproved parts of
pastoral leases 'to seek their sustenance in their accustomed manner'. Any new
access rights should not derogate from such rights.
Any prohibition against carrying on spiritual or cultural activities other than in
accordance with a permit or licence is likely to be ineffective if s.211 of the NTA
applies. However, s.211 will not apply to a law that confers rights or interests only
on, or for the benefit of, Aboriginal people.

+
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Aboriginal sites are increasingly being used for commercial purposes, for example, in
connection with adventure based or cultural tourism (eg see Senior, CM, Tourism
and Aboriginal Heritage with Particular Reference to the Kimberley (1987)).
Sometimes this is done in a sensitive fashion following appropriate consultation with
the traditional custodians.

More often it is not.

Quite apart from the physical

damage that frequent site visits by tourist groups can cause, the commercial use of
sites frequently causes suspicion and offence amongst the custodians whose cultural
property is being used - and frequently misinterpreted - by others. Sites most at risk
. in this type of activity are cave paintings and similar sites which are most 'spectacular'
from a western viewpoint.
The commercial exploitation of Aboriginal sites for private commercial purposes
should be strictly controlled, managed and monitored.

We recommend the

establishment of a licensing system following proper consultation with the traditional
custodians and the establishment of management systems to minimise physical
damage to sites and to ensure that site visits are culturally appropriate.

Recommendations
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CHAPTERS
SPECIAL FORMS OF PROTECTION
5.1

PROTECTED AREAS ETC

The Act currently provides for special protection to be given to certain Aboriginal
sites in the form of a protected area or a temporarily protected area.

Section 19( I) provides that the Trustees may recommend an Aboriginal site for
protected area status if:

+

it is of 'outstanding importance'; and

+

it appears to the Trustees that it should be declared a protected area.

A protected area may be declared over any land, including private land or land
reserved for any public purpose.

The Minister is required to show procedural

fairness by notifYing the relevant landowners and any other person whose interest
might be affected by the declaration of a protected area. After the Minister has
weighed up the competing interests he reaches a decision and may, if it appears to the
Minister 'in the general interest of the community', recommend to the Governor that
the Aboriginal site is declared a protected area. A declaration may then proceed by
Oroer in Council.

Temporarily protected areas are governed by s.20. In this case the recommendation
of the Trustees is made direct to the Governor if the Trustees believe:

+

it may become expedient to declare any locality to be a protected area; or

+

an archaeological or other investigation should be conducted and in the
meantime it is necessary to preserve or protect the locality:·

•
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The declaration by Order in Council of a temporarily protected area has effect for six
months, but may be extended by the Governor by further Order in Council if he is
satisfied that the locality should continue to be preserved and protected even though
it has not been practicable to complete the evaluation.

Any person aggrieved by the declaration of an Aboriginal site as a protected area
(including a temporarily protected area) may make representations to the Minister
asking for the declaration to be varied or revoked (s.21). However, any variation or
revocation of an Order in Council by the Governor is required to be published in the

Gazette and laid before both Houses of Parliament (s.25).
A number of observations may be made concerning these provisions:

+

there is no specific requirement for the traditional custodians of a protected
area to be consulted before a declaration is made;

+

there are no specific provisions allowing traditional custodians to initiate a
recommendation that an Aboriginal site be declared a protected area or a
temporarily protected area;

+

the effect of a declaration is to vest the exclusive right to the occupation and
use of the area in the Museum and to empower the Governor and the
Trustees to make numerous rules and regulations without any apparent
requirement to consult with the traditional custodians for the area;

+

whereas a person who is aggrieved by the declaration of a protected area has
the right to make representations to the Minister, no such right is enjoyed by
Aboriginal people who are aggrieved by a failure to make a declaration, or
by the subsequent variation or revocation of a protected ar~;

•
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+

although it is stated that the declaration of a locality as a temporarily
protected area may be necessary for its 'preservation and protection', the
procedure by which the Trustees make a recommendation to the Governor,
who in turn makes a declaration by Order in Council, is fairly cumbersome.

The protected area regime under the Act may be compared with the more recent
provisions relating to the preservation of Victorian Aboriginal Cultural Heritage
contained in Part IIA of the Commonwealth Act. Provision is made for three types
of declaration:

+

An emergency declaration of preservation (s.21C).

A declaration may be made by an inspector, the Minister or a magistrate if
they have reasonable grounds for believing that a place or object is 'under
threat of injury or desecration of such a nature that it could not properly be
protected unless an emergency declaration is made'. The declaration ceases
after 30 days although that can be extended by the Minister to 44 days. The
purpose of an emergency declaration is to allow time to decide whether a
temporary or permanent declaration should be made. The application may
be made on the application of a local Aboriginal community. Steps are to be
taken to notifY any person likely to be affected by the declaration.

+

A temporary declaration of preservation (s.21D)

A temporary declaration can be made by the Minister on receiving advice
from a local Aboriginal community that a place or object is under threat of
injury or desecration. The Minister can also make a temporary declaration
of his own motion. The Minister is required to give any person who is likely
to be affected by the declaration a chance to be heard. !he Minister may
make or refuse the declaration and both the local Aboriginal community and
any affected person have an opportunity to appeal from the Minister's

•
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decision to an arbitrator appointed by the Minister, who may confirm or
vary the Minister's decision or set it aside and substitute his own decision. A
temporary declaration lasts for 60 days and may be extended to up to 120
days. The purpose of a temporary declaration is to allow time to decide
whether a permanent declaration should be made.

+

A permanent declaration of preservation (s.llE)

The Minister may make a permanent declaration of his own motion, or upon
receiving advice from a local Aboriginal community if he thinks it is
appropriate to make a declaration in relation to a place or object 'having
regard to the importance of maintaining the relationship between Aboriginals
and that place or object'.

As with a temporary declaration there is a

requirement to consult with and allow a hearing for any persons likely to be
affected. As with temporary declarations the Minister may either make or
refuse to make a declaration in which case the local Aboriginal community
or a person likely to be affected may require the Minister to refer his
decision to arbitration.

There are provisions found in other legislation for emergency protection.

The

Co_!lllllonwealth Act contains provisions for emergency declarations for significant
Aboriginal areas that are under 'serious and immediate threat of injury or desecration'
for an initial period of 30 days, which can be extended up to 60 days in total, and for
more permanent declarations (s.9). Section 25 of the South Australian Act allows an
inspector to give directions generally or to particular persons where he is satisfied
that urgent action is necessary for the protection or preservation of an Aboriginal
site, object or remains. Directions cease to have effect on the expiry of I 0 working
days or on earlier revocation by the Minister.

There was considerable support in submissions to provide short term protection for
areas when all other means of protection have been exhausted or if action which

•
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might result in site damage is threatened. One respondent referred to the need to
'revitalise' the protected area system. Several respondents thought that wardens or
other indigenous community officers should be empowered to make declarations.

Perhaps the best approach is to examine what purpose special declarations are
intended to serve. It appears to us that there is a need for places of outstanding
significance to be specially protected by declaration as they are at present.

The

declaration of a protected area is not a matter to be undertaken lightly and persons
whose interests are affected should be given every opportunity to make
representations and, if those representations are not

successfu~

to be compensated as

at present. However, it appears to us that protected areas should only be declared
with the full knowledge, consent and cooperation of the traditional custodians who
should be primarily responsible for the area's subsequent management and care.
We would also support ~ provision for emergency declarations to cover situations
where a locality which is, or is believed to be an Aboriginal site is under serious. and
immediate threat of injury or desecration. The people most likely to learn of any
impending damage are the relevant Aboriginal people themselves. We believe there
should be a provision enabling them to apply to the AHP A for an emergency
declaration which would afford protection, in the manner of the Commonwealth Act,
for up to one month and which could be extended by the Minister for a further period

..

not exceeding 2 months in total. The AHP A could also make a declaration ofits own
motion. An emergency declaration could be revoked by the Minister forthwith at any
time.

A provision allowing for emergency declarations would have the potential to reduce
the use of s.9 declarations under the Commonwealth Act, because the Federal
Minister is required before making a declaration to have regard to the availability of a
similar provision in State legislation (Commonwealth Act s.13(2)).

This is

specifically the case with the Victorian legislation since s.SA of the Commonwealth
Act provides that the Federal Minister must not make declarati~ns in relation !O

+
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Victoria unless he is satisfied that an application under the Victorian legislation has
either been rejected, or would be inappropriate or could not be made.
Emergency declarations will not be appropriate to provide protection for outstanding
areas which require longer term evaluation. Essentially this is the situation which the
temporarily protected area is designed to provide for.
·A provision which received some support from Aboriginal organisations was the
proposed s.ISE of the 1992 Bill which allowed the Minister, by notice published in
the Gazette, to:
'(a)

prohibit or restrict access by persons to whom this subsection
applies-

(i)

to such Aboriginal sites on Crown land; and

(ii)

in such respects,

as are specified in that notice; and

(b)

repeal or amend any prohibition or restriction imposed under this
subsection ... '

The provision applies to all persons except traditional custodians and their helpers in
the discharge of their traditional responsibilities and persons duly authorised. The
proposal differed from an emergency declaration, in that:

+

there were no maximum time limits imposed;

+

before issuing a notice the Minister was required to give reasonable opportunity
to affected occupiers of the land to make written representations.

+

Minter Ellison Northmore Hale

\

82

Chapter 5- Special Fonns of Protection

Recommendations
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(

5.2

AGREEMENTS WITH PRIVATE LANDOWNERS
All Aboriginal sites in the State are protected whether on private or public land.
While this report has recommended that access rights be given to the relevant
Aboriginal people for traditional purposes over Crown land (including reserves and
pastoral leases) it has not seen fit to extend that recommendation to private land.

The result of these recommendations is that any Aboriginal sites which may be
located on private land in the State cannot be accessed by traditional owners for
traditional purposes. However, sites on private land currently receive the protectiqn
of the Act. Section 16 reserves the right to excavate or remove any thing from an
Aboriginal site to the Trustees who may also authorise entry for evaluation purposes.
Furthermore, private land is not excluded from the special protection measures
conferred by protected areas and temporarily protected areas although compensation
is payable under s.22 to a person whose interests are prejudicially affected by vesting
a protected area in the Trustees.

•

Minter Ellison Northmore Hale

84

Chapter 5 - Special Fonns of Protection

There are provisions in the Act - little used - which contemplate arrangements being
reached with the owners of private land on which Aboriginal sites are located.
Section 12(2) permits the Trustees by agreement with a person having ownership,
possession or control of any place or object, 'to take such action as they think is
practicable for the proper care and protection, or exhibition, of that place or object'.

Section 27 contemplates the Trustees reaching agreement with persons holding an
interest in any land on which an Aboriginal site is located. The intention is that the
private interest holder will enter into a covenant with the Museum prohibiting or
imposing conditions on any development or use of the land in a manner that would
have a deleterious effect on the preservation of any site. The Trustees can only enter
into such a covenant if they are satisfied that it is in the general interest of the
community. There are provisions to ensure that the covenants are registrable against
the land and enforceable not only against the person making the agreement but
against his successors in title (if that is the intent). It is interesting to note that the
type of agreements contemplated by s.27 may include a provision that the Trustees
will do, or refrain from doing, any specified thing under the Act. Possibly, it was
contemplated that covenants with private land holders would be entered into in
preference to other protective remedies that might be available to the Trustees under
the Act - in other words cooperation would be preferable to coercion.

Similar provisions are found in other legislation. For example, s.21K of that part of
the Commonwealth Act which relates to Victorian Aboriginal cultural heritage
provides that the local Aboriginal community may enter into an 'Aboriginal Cultural
Heritage Agreement' with a person who owns or possesses any Aboriginal cultural
property in Victoria.

The agreement may cover the preservation, maintenance,

exhibition, sale or use of the property and the rights, needs and wishes of the person
and of the Aboriginal and general communities. The agreement may provide for it to
be registered against the land.

+
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Recommendations

5,3

RESTRICfiON ON PUBLICATION OF PHOTOGRAPHS

Publication of photographs or objects occurs in ways which contravene Aboriginal
cultural restrictions and which are offensive to Aboriginal people. This could, for
example, be by publication of secret or sacred Aboriginal cultural material in
textbooks or by pictures of Aboriginal sites being published in tourism brochures. On
many occasions such publication is inadvertent or as a result of ignorance of the
particular Aboriginal prohibition.

Much can be achieved by education and prior

consultation. However, there needs to be a specific offence created so that action

•
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can be taken if necessary to ensure that Aboriginal sensitivity cannot be offended with
impunity.
Proposed s.26A of the 1992 Bill created the following offence:

'26A.

(1)

A person who-

(a)

without the permission in writing of the
Authority; or

otherwise

(b)

than

in

accordance

with

any

conditions to which the permission referred to in
paragraph (a) is subject,

· for reward publishes or causes to be published in visible
form by whatever means any photograph or other image
or representation of a place or object to which this Act
applies and which is known, or ought reasonably to be
known, to that person to be of special importance and
significance to persons of Aboriginal descent commits an
offence.

(2)

Before granting permission for the purposes of subsection
(1), the Authority shall obtain the approval of the
Aboriginal custodian,

if any,

of the relevant place .or

object to which this Act applies for that permission and
for any conditions to which that permission is to be
subject.'

•
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Recommendation
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CHAPTER6
PROCEDURES
Throughout this chapter, references are made to 'Regional Heritage Offices' ('RHOs'),
'Aboriginal Heritage Protection Authority' ('AHP A') and 'the relevant Aboriginal people'
The terms AHP A and RHOs are explained in detail in chapter 7 dealing with

('RAP').

administration. However, it is necessary to give some brief explanation of terminology here
for a proper understanding of the procedural matters which are dealt with in this chapter.
Terms such as AHPA and RHOs have been used for convenience. In due course it would
seem more appropriate (since they are Aboriginal bodies) for appropriate names to be chosen
by Aboriginal people.

+

Regional Heritage Offices

We consider that many of the procedural difficulties identified in this chapter would
be substantially overcome by the establishment of RHOs as a 'first port of call' for the
management and resolution of Aboriginal heritage issues. Such bodies could assist in
meeting a number of objectives identified in this report, including:

•

encouraging the identification, evaluation and registration of sites outside
the development approval process;

•

protecting

culturally sensitive material from

disclosure to

central

government agencies;

•

notifying the relevant Aboriginal people of all development proposals;

•

promoting discussions between developers and the relevant Aboriginal
people before any formal approval process is instigated;

•

ensuring wide consultation with the relevant Aboriginal people at an early
stage;

•
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•

providing the AHP A with sufficient information to allow informed decisions
to be made in cases of conflict.

+

Aboriginal Heritage Protection Authority

Apart from registration, the primary role of this body would be to determine the
significance of sites, and the impact of proposed developments on those sites. Its
functions would therefore be similar to that of the ACMC.

However, it is

contemplated that many of the problems encountered by that body would be
overcome by the establishment of the RHOs and the procedures recommended in this
report.

+

The Minister

Subject to uncertainties regarding native title rights and interests, it is accepted that
the Minister will continue to play the role of ultimate arbiter in cases of conflict over
land use. In this regard the Minister will rely on the AHPA to make findings as to the
existence of sites on the land, and whether and if so to what extent the proposed
development will impact on any sites. As at present, the Minister will be empowered
to approve developments in cases of conflict on public interest grounds.

+

'Tiie Relevant Aboriginal People'

The underlying objective of our recommendations is to promote early and widespread
consultation with 'the relevant Aboriginal people'.

To promote certainty and

procedural fairness in the management and protection of Aboriginal heritage, this
expression should be understood to include all Aboriginal people and organisations
with a special interest in or responsibility for the relevant area. It is contemplated
that the RHOs will play an important part in identifying and contacting the relevant
individuals and organisations and providing the AHPA with sufficient material to
enable that body to make a fair and informed decision. If all relevant Aboriginal

•
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people are consulted at an early stage it should obviate later challenges from
Aboriginal people claiming a right to be consulted.

6.1

REGISTRATION

6.1.1

Registration Under the Act

. The Act seeks to protect places of importance and significance to Aboriginal people,
regardless of whether such places are registered or otherwise recorded (s. I 7).
Nevertheless, the Act encourages the registration of such places in a number of
respects. This is readily apparent from the following provisions:

+

Section I 0, which imposes a duty on the Minister and the Trustees 'to

ensure that so jar as is reasonably practicable all places in Western
Australia that are of traditional or cu"ent sacred, ritual or ceremonial
significance to persons of Aboriginal descent should be recorded on behalf
of the community, and their relative importance evaluated ... ';

+

Section 15, which imposes a duty on any person with knowledge of
significant places or objects under the Act to report their existence to the
Trustees or a police officer;

+

Section 38, which imposes a duty on the Registrar of Aboriginal Sites to
maintain a register of all protected areas, Aboriginal cultural material and
other places and objects to which the Act applies;

+

Section 39, pursuant to which the ACMC is to evaluate the importance of
places and objects and, where appropriate, record and preserve the
traditional Aboriginal law relating to them.

In addition to the above provisions, s.18(2) requires the owner of any land to give

•
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' in writing of any proposed land use which, without consent, 'would be likely to
notice
result in a breach of sl7 in respect of any Aboriginal site that might be on the land'

In assessing whether or not any Aboriginal site 'might be on the land', land users
often seek advice from DAS as to whether or not any sites have been registered.
Whilst any information given by DAS in response to such a request is helpful, it does
not of course give any guarantee that no site exists on the land. Section 62 of the Act
provides a defence of 'lack of knowledge' to persons charged with an offence under
the Act. Whether a site has been recorded will have some bearing on the question
whether a person could 'reasonably be expected to have known' about the site.
6.1.2

Current Policy on Registration

In the Access Policy released by DAS, the register system established under s.38 is

explained. The register system, which contains information on over 14,000 places, is
in three parts:

+

the permanent register;

+

the interim register; and

+

stored data.

The permanent register contains information about those places which the ACMC has
evaluated as being places to which the Act applies as defined by s. 5. Assessment of
the significance of sites is conducted in accordance with the criteria set out in s.39(2),
namely:
'(a)

any existing use .or significance attributed under relevant
Aboriginal custom,·

(b)

+

any former or reputed use or significance which may be attributed
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upon the basis of tradition, historical association, or Aboriginal
sentiment;
(c)

any potential anthropological, archaeological or ethnographical
interest; and

(d)

aesthetic values.'

Under s.39(3) associated sacred beliefs, and ritual or ceremonial usage are the
primary considerations to be taken into account in the evaluation process.

Only about 300 of the 14,000 places on the register have successfully undergone the
evaluation process, and hence very few sites are maintained on the pennanent
register. The Access Policy acknowledges that many of the entries on the pennanent
register have only been evaluated because of the s.l8 consent process, while other
entries have come about as a result of recommendations for protected area status
under s.l9.

The interim register comprises information reported to DAS on all places of known
and potential Aboriginal heritage, which have not been evaluated by the ACMC.
Such places may be upgraded to the pennanent register if they are subsequently
assessed to fall within the definition in s.S.

Places which are on the interim register, and which are subsequently assessed as not
falling within the definition of s.S, are maintained as stored data. The stored data
facility also contains other infonnation including supporting evidence such as maps,
files, graphical representations, notes, reports and other data lodged with DAS over
time.

The division of the register into three separate parts is a purc;ly administrative
measure. There is no provision for a divided register in the Act. It is necessary

•
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because the resources are not available to evaluate potential sites within a reasonable
time. It appears to us unlikely that this situation will improve significantly.

6.1.3

Implications of Registration

The placement of a site on the permanent register does not, in theory, provide any
greater protection than that provided for unregistered sites.

Under s.l7, it is an

offence to damage or destroy any site falling within the terms of s. 5. The fact that a
site has been evaluated by the ACMC and placed on the permanent register does not,
of itself, prove that it is a site to which the Act applies, nor does registration
constitute prima facie evidence that the place is a site. Furthermore, under s.IS, the
Minister may consent to the use of land which might damage or destroy a site, and
such consent can equally be given to land containing a registered site as it can to any
other site. This raises the question- why have a register system at all?

The advantage of a register is that it enables developers to identifY some (if not all)
sites and potential sites which might be affected by proposed land uses. While a
register system of this kind is necessarily incomplete (and inaccurate according to
some respondents), there is at least an increased prospect of sites being avoided if
sufficient details about some of them are made publicly available. The register system
also makes it more difficult for a person to raise the defence of lack of knowledge
under s.62 of the Act, if an offence is committed in relation to a site on the permanent
or interim register.

Another advantage of the current register system is procedural simplicity.
Registration in itself is not capable of adversely affecting any other party's right,
interest or legitimate expectation, and there is therefore no need to allow any other
parties to be heard before evaluating and registering a site (subject to the requirement
in some cases to obtain consent from a private landowner to enter upon the land for
evaluation purposes).

+
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The principal disadvantage of the registration system is the potential for Aboriginal
people to believe that sites must be registered in order to be protected. This can lead
to culturally sensitive material being disclosed contrary to Aboriginal tradition. The
issue of confidentiality is considered in section 6.2.

Some Aboriginal people,

particularly in the South West, had a desire to register their sites in principle, but
were afraid that registration could lead to intentional desecration or destruction by
affected landowners and others.

While DAS will almost always advise developers that any registered details of sites
are likely to be an incomplete record, there is still the potential for developers to
mistakenly believe that there are no sites in an area if none have been registered.
Often an absence of registered sites indicates that there have either been no previous
surveys or that the traditional custodians did not want their sites registered.

Most places and objects are recorded on the register before they are evaluated,
contrary to the intention of s.38. Many of these may not be places or objects to
which the Act applies. However, there is no existing mechanism for removing sites
from the register. In any case, the process of evaluating all the information would be
an enormous administrative task for the ACMC as it is currently constituted and
resourced.

6.1.4

Time Limits for Registration

Some submissions lodged in respect of this and previous reviews have suggested that
the Act contain a 'sunset clause' requiring all sites to be registered within a period of
time, after which no protection should be available for unregistered sites.

This

submission is sometimes put forward by development interests seeking certainty in
the future of their particular industry.

Recording all ethnographic sites in Western Australia would require an identification
exercise necessitating vast resources. Not only is it impractical, but any attempt to

+
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Ignore any sites not registered before the cut-off date would fall foul of the
extinguishment provisions of the NT A in cases where native title has survived.
Neither would such a 'system' prevent custodians from seeking the protection of the
Commonwealth Act.

Another difficulty with the 'sunset clause' submission is that it closes off the
protection which should be available for future discoveries of significant sites. It
. must be remembered that the Act applies to sites of historical, anthropological,
archaeological or ethnographical interest, as well as to places of current sacred, ritual
or ceremonial significance. It is quite conceivable that many Aboriginal sites remain
undiscovered and are likely to remain so for a considerable time.

A time limit for the registration of sites would also serve to exacerbate the problem already identified - of Aboriginal people feeling compelled to provide information
contrary to customary law.

A compulsory registration system with defined time

limits would cause great anguish within some Aboriginal communities opposed to the
whole concept of a registration system administered by Government.

Any

registration system for ethnographic sites cannot work without the goodwill and
cooperation of Aboriginal people. If Aboriginal people refused to cooperate then the
system of registration and the Act itself would lose all credibility. Aboriginal people
would then be forced to look beyond State laws in seeking protection for their sites.

6.1.5

What Should be Registered?

Section 3 8 does not provide any guidance on what information should be on the
register - simply that it be maintained 'in such manner and form as the Trustees may
determine'.

In practice, the amount of information registered will vary from place to place. At
the very least, the approximate location (ie a 4 figure grid reference) of the site
should be included. When sensitive issues are not involved, more precise locations (a
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6 figure grid reference) can be given, together with details of the nature of the site,
and the relevant informants or custodians. DAS also encourages site survey reports
relevant to the registered sites to be identified on the register to enable interested
parties to obtain as much information as possible about the area.

Even reports which do not identif'y any sites of significance in an area can be usefully
recorded. Such reports are often more useful then no information at all. They are
important in indicating that no sites have been shown to exist in a particular area.
Attempts by DAS to obtain survey reports have often been frustrated, however, by
consultants claiming intellectual property rights in their reports or privilege on behalf
of their clients.

Submissions have also been made supporting the establishment of a separate register
of Aboriginal custodians for particular areas. (One submission even referred us to the
system of 'tribal rolls' in the United States.) We see some difficulties with a register
of custodians. Rarely will a survey provide details of all relevant custodians and even
if it does the list will soon be out of date. There is a danger that through registration
a 'custodian' will assume an authority which is not universally accepted or
appropriate. This may be divisive in the Aboriginal community.

Although it is superficially attractive, it is not really possible to make definitive rules
about who should be consulted in relation to Aboriginal sites.

A register of

traditional custodians would tend to discourage, not encourage, an appropriate level
of consultation with the Aboriginal community.

However, we believe it would be valuable for the sites register to contain references
to known custodians in relation to particular sites where that is acceptable to the
custodians themselves.

Some support was expressed for the concept of a separate register for archaeological
sites. We consider that this would only be practical or useful if archaeological sites

+
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were treated differently under the Act from other sites. We have recommended in
section 4.2 that archaeological sites continue to be incorporated with other types of
sites for the purposes of protection under the Act. In the circumstances, it would be
appropriate for archaeological sites to be recorded on the same register as other sites.

This is not to disregard the distinct differences between archaeological sites and other
sites. Several submissions indicated that whilst archaeological sites can be evaluated
as 'significant', they cannot be finally evaluated as being 'insignificant'.

The

significance of archaeological sites is measured against the existing state of
knowledge at the time of evaluation.

This means tbat a site's archaeological

significance may be unknown or misunderstood until some time in the future when
the store of archaeological material and knowledge has expanded beyond its present
confines.

This leads us to the view that all archaeological sites should be recorded, if not
registered. Those which have been evaluated as significant should be placed on the
pennanent register.

Those which have not been evaluated but which may be

significant, should be placed on the interim register.

There is another difficulty with archaeological sites. the very process of conducting
archaeological investigations may well have the effect of damaging or destroying
archaeological material, thus constituting a technical breach of s.l7.

As one

respondent put it:

'The significance of an archaeological site is often only apparent once
some disturbance has occurred This may involve test-pitting or some other
form of excavation.

Usually, destruction of archaeological sites is

necessary to retrieve all archaeological data.'

In most cases it will be unlikely that any consent under s.I6 will ]lave been issued.
There needs to be some mechanism in the Act which ensures that archaeologists are
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not in technical breach of the Act in conducting their professional work.

Many places identified in field surveys will contain archaeological material.

It is

unlikely that another archaeologist will ever return to evaluate them unless some
professional interest attaches to them or they are in conflict with a proposed
development.

As has been seen it is difficult to recognise which sites will be significant to
Aboriginal archaeology and which will not.

Significance is also a mutable term.

However, it seems to us that there will be situations when the archaeologist in the
field is in the best position to make a judgment as to whether there is any likelihood
that the archaeological material will be significant. In other cases it may be that the
only way to determine significance is to remove the material for evaluation. In these
circumstances there seems little justification for adding another 'site' to the interim
register. As one respondent put it: 'The scientific significance of an archaeological
site differs in a most important manner from cultural significance: scientific value lies

in the data obtainable from that site, not in the site itself' [italics added].

We therefore recommend that the Act should provide for archaeological sites for
which there is no evidence to suggest significance, to be treated separately by placing
them on the stored data register or in some other separate category. Of course any
assessment that a site is not likely to possess significance could only be made in
consultation with and not contrary to the wishes of the relevant Aboriginal people.

We also recommend that information regarding sites which are only of archaeological
significance should be made available to universities and professional bodies in order
to encourage further evaluation and assessment work being undertaken outside of the
'development' process. It is considered that these recommendations could, if sensibly
implemented, considerably reduce the number of sites on the interim register without
posing a threat to the archaeological heritage.

+
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Finally, the register should continue as the repository for infonnation reported under
s.l5 of the Act, which requires any person with knowledge of particular places and
objects to which the Act applies to report their existence to the Trustees or a police
officer, unless there is reasonable cause to believe that their existence is already
known. This section is aimed at identifYing significant places and objects to assist the
Trustees in carrying out their function of preserving and protecting Aboriginal
cultural heritage. We recommend that a provision of this kind be retained in the
legislation, and that any infonnation reported under the provision be maintained on
the interim register pending its evaluation. The provision should be subject to any
contrary wishes of the relevant Aboriginal people.

6.1.6

Resources for Registration

As mentioned above, the evaluation of sites included on the pennanent register
generally takes place during the s.IS process which occupies most of the time and
resources of the ACMC. The ACMC has expressed some frustration at the fact that
most sites are only evaluated in connection with development proposals. This has
not been good for the ACMC's image, as it is sometimes perceived as a land
management body rather than a proactive site protection authority. It is also difficult
to evaluate sites objectively when they are already standing in the way of
development, at which stage attitudes on both sides tend to become polarised. The
importance of the site is, in effect, being evaluated with one eye on the importance of
the development. Developers have also expressed frustration at this situation, as they
may often have invested substantial time and money in a project before realising that
a site may be affected by their proposal.

Unfortunately, the budget and timeframe imposed on the ACMC leave it very little
time to actively seek infonnation concerning sites which may be capable of
pennanent registration. At the current rate of assessment, the approximately 14,000
sites on the interim register will take centuries to be evaluated and !lither moved onto
the pennanent register or into stored data.
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In order to overcome these frustrations, it would be necessary to devote substantially
more resources to the process of site identification, evaluation and registration. The
application of such resources would go a long way to satisfying both the developers'
requirement for greater certainty in planning, and the objectives of the Act in
evaluating and preserving places and objects of significance to Aboriginal people.

6.1. 7

The 1992 DiU

Proposed s.39 of the 1992 Bill contemplated an Aboriginal heritage register being
maintained, incorporating all the information contained in the pre-existing register.
Under s.39(2), the Authority was required 'as soon as is practicable' to review all the
information on the register and evaluate or re-evaluate the importance and
significance of all places registered for the purpose of determining whether or not
they should remain in the register. Section 39(3) required the Chairperson to ensure
that a place which had not been evaluated was not registered. Under s.39(4) an
Aboriginal site could not be registered without the approval of any Aboriginal
custodian with an interest in the site, unless the site was of archaeological value only.

Under proposed s.39A 'an owner of land' was entitled to be notified of every
registered Aboriginal site in respect of that land. 'Owner' was defined to include
Crown lessees and holders of mining tenements or mining privileges, or similar rights
held under the Petroleum Act 1967 or the Petroleum (Submerged Lands) Act 1982.

In addition to maintaining the register, under proposed s.39B the Authority. and each
regional committee were required to keep records of all other places or objects
referred to them, and all reports and surveys known to them which related to
Aboriginal heritage.

The above proposals related more to administration of the registration process than
to any substantive change to the implications of registration. The issue of notification
of registration to landowners does, however, warrant further discussion.

•
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I

There was a fear amongst some Aboriginal respondents, particularly in the South
West, that registration could put sites in danger. One submission demonstrated the
point in a graphic way:

'Many landholders are responsible managers of sites on their land and
ensure no damage comes to them. Experience in this and other States has
shown that some landowners are not so responsible, damaging sites they
perceive as being a weapon to be used against them in a "land rights"
claim. The Toolondo eel traps in Victoria are an example of this. These
traps were the first evidence discovered in Australia for substantial
ecological management and perhaps quasi farming. Sadly these cannot be
investigatedfurther. Consequently, it may not be such a good idea for sites
information to be included on land titles.'

There is currently no req11irement in the Act for registration of sites to be brought to
the notice of landowners. Although the process of registration in itself is incapable of
adversely affecting the landowners' interests we consider, on balance, that it would be
advantageous for landowners to be immediately informed when sites on their
property have been placed on the permanent register. Given that all sites on the
permanent register will have undergone an evaluation process, it is important to
ensure that landowners are notified when such sites have been identified, and
informed of their obligations under the Act.

This would not require confidential

material upon which the evaluation was based to be provided to the landowner.
However, the landowner should at least be informed of the location of the site to
reduce the risk of inadvertent damage. Of course the defence of lack of knowledge
under s.62 of the Act would not apply in such cases.

6.1.8

Relevant Provisions in Other Jurisdictions
Part ill, Division 2 of the Northern Territory Act deals with docull!enting, evaluating
and registering sacred sites. Under these provisions:

+
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+

a custodian of a sacred site may apply for the site to be registered;

+

the Authority, after consulting with the applicant and other custodians, if
any, must detennine:

•

the basis on and extent to which the applicant and other custodians
are entrusted with responsibility for the site according to Aboriginal
tradition;

•

the name or names and addresses of the ·custodian or custodians;

•

the story of the site according to Aboriginal tradition;

•

the location and extent of the site;

•

the restrictions, if any, according to Aboriginal tradition, on
activities that may be carried on or in the vicinity of the site;

•

the physical features that constitute the site;

•

whether, and if so to what extent, the period of the registration
should be limited; and

•

the restrictions, if any, that should be applied to information about
matters referred to above as divulged by the custodian or
custodians.

Subject to any restrictions, the Authority must reduce to writing the information
obtained as a result of these consultations.
Affected landowners are given notice of the application for registration, and the
-
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opportunity to make written representations in connection with the application, which
must be given due consideration by the Authority.
At the end of this process, if the Authority is satisfied that the site is a 'sacred site', it
must place the relevant information and a record of its findings in the register.
As in the WA Act, the Northern Territory Act protects 'sacred sites' whether

registered or not. However, under s.45, registration of a site is prima facie evidence
that the place is a sacred site.

This reversal of the onus of proof confers a

considerable benefit to custodians who subsequently commence proceedings to
protect the site.

It is no doubt for this reason that the legislation provides an

opportunity for affected landowners to make representations concerning applications
for registration.
Registration under the South Australian Act is carried out by the establishment and
maintenance of central and local archives relating to Aboriginal heritage. The central
archives are to contain sites or objects determined by the Minister to be Aboriginal
sites or objects under the Act (meaning they must be of significance according to
Aboriginal tradition or Aboriginal archaeology, anthropology or history).

The

Minister may also assist an Aboriginal organisation to keep local archives relating to
Aboriginal heritage.
I

Under s.ll, in the event of legal proceedings, a site or object will be conclusively
presumed to be an Aboriginal site or object if it is entered in the register; conversely,
the site or object will be conclusively presumed not to be an Aboriginal site or object
if the Minister has determined that it should not be entered in the register, and the

Minister has not reversed that determination. The registration process therefore has
crucial implications for the protection of sites under the South Australian Act. The
legislation does not, however, set out any procedure to provide for interested parties
to be heard in relation to that process.

•
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The WA Act in s.60(2) puts the onus of proof on a defendant in proceedings for an
offence under the Act. However, registration does not confer any presumption that a
place is an Aboriginal site as it does under the Northern Territory Act and the South
Australian Act. We do not recommend that registration should constitute conclusive
or prima facie evidence that a place is a site to which the Act applies. If registration
were to have such implications, procedural fairness would demand that other
interested parties have a right to be heard before registration takes place. This would
. create an extra administrative burden for the registration authority which is already
struggling to process the registration of sites.

Some Aboriginal people also

expressed a concern that sites might be desecrated if notice.of a proposed registration
was given.

Although this might only happen rarely, the possibility of such an

occurrence would provide a further disincentive to registration.

The fact that registration does not amount to prima facie evidence of a site's
significance, should not be perceived as in any way detracting from the importance of
registration. In rare cases in which a developer would be prepared to proceed with a
development affecting a site on the permanent register, without the Minister's
consent, the evaluation carried out by the registering authority would be persuasive
evidence in proceedings to restrain the development. Permanent registration would
also carry great weight in any application for Federal intervention under the
Commonwealth Act.

We commend the South Australian concept of establishing central and local archives.
Under our proposed model, the RHOs would be properly resourced and empowered
to actively encourage Aboriginal people to provide information to enable sites to be
identified and referred to the AHPA for the process of evaluation and registration.
Each RHO would have on-line access to the central register. However, in addition to
that, they should be authorised to maintain their own database containing additional
information to that stored on the central register. That database could also include
confidential material provided by informants on condition that it is..not made publicly
accessible.
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Some restrictions must be imposed on access to the register. While infonnation
(subject to confidentiality constraints) could be accessed by a number of persons with
a need to know, such as developers and landowners, the primary purpose of the
legislation is to protect Aboriginal heritage. To make details of registration freely
available to the general public could increase the risk of site damage by vandalism or
souveniring.

However, there should never be any restrictions placed upon the

traditional custodians, their descendants and others entitled in accordance with
Aboriginal tradition from having free and uncontroUed access to infonnation on the
register regarding their own sites.

Recommendations

+
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6.2

CONFIDENTIALITY

6.2.1

Introduction

There are clearly benefits to Aboriginal people and competing land users from having
some process by which sites are recorded. However registration does raise issues of
confidentiality and free access to any material recorded by DAS.

This is

acknowledged to some extent in the Act in s. 7( I )b) which provides that the Act is
not to be construed so as to require an Aboriginal person to disclose information, or
otherwise to act contrary to any prohibition of Aboriginal customary law. The Act
makes no other provision for the protection of confidential information provided by
Aboriginal people.

By way of contrast, s.56 of the Act makes it an offence to

disclose trade secrets, or information relating to mining or prospecting operations,
that have been obtained under the Act.

6.2.2

Administrative procedures and confidentiality

DAS makes the following statement concerning confidentiality in the Guidelines:

'Material which is "restricted" for cultural or other reasons, may be placed
in the locked cabinets kept by the DAS and will be kept confidential, so far
as this is possible, according to the wishes stated by the person who places
the restrictions. However, Aboriginal people should be made aware that
this material is potentially "discoverable" through legal action. The State
Government may also be legally entitled to access this material in certain
circumstances.

Therefore, there can be no absolute guarantee of

confidentiality.' (p.J7)

The Access Policy released by DAS nevertheless expresses an intention to 'assure
those who lodge information about Aboriginal sites that, as far as possible, it will be
safeguarded and confidentiality will be respected'.

+
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All places included in the register are given an access code which signifies the level of
confidentiality.

Approximately 70% of all registered places have an 'open

information' access code which allows the information to be made available without
restriction.

The remaining 30% of the places have been classified 'not open

information', which in tum is broken down into the following further categories:

+

R- restricted information;

+

X - lodged by an Aboriginal community to whom all applicants must be
referred;

+

D - dangerous site- restricted information;

+

S - significant site - restricted information;

+

U - insufficient information currently held to allocate specific code.

Open information areas are generally given a 6 figure grid reference which enables
any interested parties to index the location of sites to within I square kilometre.
Restricted information places are given a 4 figure grid reference which allows sites to
be located to within I 0 square kilometres.

Access to the 'not open information' categorised places is restricted in a variety of
ways. In some cases, access is limited to the original informant, or other parties with
the original informant's prior approval. If it is not possible to locate the original
informant, access is at the discretion of the Registrar.

The above procedures are a reasonable attempt to ensure the confidentiality of
sensitive material, whilst at the same time giving enough information for other
interested parties to identify the approximate location of the site, or·be directed to the
appropriate Aboriginal community for further information.
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6.2.3

Disclosure of Material in the Public Interest

As acknowledged in the Guidelines, there are circumstances in which confidential
material can be compelled to be produced to third parties. Orders for production of
sensitive material can potentially be made in legal proceedings to which the material
might be relevant, or pursuant to statutory rights of access created by Freedom of
Information legislation.

The issue in the context oflegal proceedings was considered by the Federal Court in

Maurice.

In that case, confidential material had been provided to the Northern

Territory Aboriginal Sacred Sites Protection Authority which had promised to keep it
confidential. Subsequently, in proceedings commenced under ALRA, the Aboriginal
Land Commissioner ordered the production of the documents together with other
confidential documents prepared by anthropologists. That decision was challenged in
the Federal Court on public interest grounds.

The Court accepted that in order to perform its statutory function of registration; the
Authority needed to be able to offer Aboriginal informants the assurance that their
information would he kept wholly or substantially confidential, and that if such
assurances were breached, it might result in sources of information decreasing or
drying up. The Authority was therefore found to be entitled to object to production
of the documents on the ground of public interest immunity. This did not however
mean that the objection would be successful. It simply meant that the Court was
required to weigh in the balance the public interest for and against disclosure.

The Court held that there were substantial public interest arguments in favour of
disclosing the materials and therefore ordered that they be produced. In doing so, the
Court took into account the fact that the Commissioner proposed to limit access to
the restricted documents to himself, his associate, counsel assisting him, counsel for
the Attorney General and, possibly, a consultant anthropologist ... These measures

+
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were considered to reduce the strength of the public interest argument against
disclosure.

A similar issue arose in the FOI case, in which the issue of disclosure of confidential
information under the provisions of the Freedom of Information Act (WA) 1992 was
considered. In that case, a landowner who had been refused consent under s.l8 of
the Act made a request under the Freedom of Information Act for copies of
documents held by the ACMC which may have been relevant to the s.l8 decision.
The ACMC refused to grant access claiming that the documents in question were
exempt under the Freedom of Information Act. Some of ·the claims to exemption
were based on the confidentiality of the material.

The landowner then challenged the ACMC's decision by lodging a complaint with the
Information Commissioner. In dealing with the complaint, the Commissioner ordered
that the documents be produced to her so that she could make a decision as to
whether or not the exemption claim was valid. That order for production of the
documents was then challenged in the Supreme Court.

Following the Maurice decision, Mr Justice White held that the principles of public
interest immunity applied to the material in question and extended to administrative
as well as judicial proceedings. Applying those principles, His Honour held that the
Commissioner's decision to require that the documents be produced to her was
incorrect, and that in order for the public interest against disclosure to be displaced, it
would be necessary for the landowner to provide evidence that the material sought to
be disclosed would be of some assistance to his claim in relation to the s.IS
application. As no evidence had been put forward by the landowner to show how
disclosure of the material might assist him, the Court ordered that the Commissioner's
decision be set aside, with the result that the confidential documents were able to be
withheld by the ACMC.

It is apparent from these decisions that public interest immunity will give some

•
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protection

to

information

provided

by

Aboriginal

people

in

confidential

circumstances, either by maintaining confidentiality or by extending the obligations of
confidentiality for the purposes of limited disclosure. It is equally clear, however,
that such protection will not ensure that confidential material will remain confidential
in every case. This is likely to remain a substantial obstacle to obtaining information
from Aboriginal people for the purposes of identifying, evaluating or registering sites.

As O'Loughlin, J said inHindmarsh (at ppl26-7):

'... claims of Aboriginal confidentiality can be made and ... they may, in
appropriate circumstances, be upheld But, as the law presently stands, a
time will necessarily come when there must be some disclosure so that the
claim can be tested '

That comment was made in the context of a challenge to a decision by the Minister
under the

Commonwealt~

desecration.

Act to make a declaration protecting a site from injury or

In making his decision the Minister was found to have taken into

account the spiritual significance of the area to Aboriginal women. However, the
Minister did not in fact read the submissions relating to that issue, as they were
contained in secret envelopes and were not, it was claimed, allowed to be made
known to men.

O'Loughlin, J held that the Minister did not therefore properly

'consider' the matter, and his decision was set aside on that and other grounds.

The comment made by O'Loughlin, J in Hindmarsh highlights the fact that it may
become necessary for Aboriginal people, in contested cases, to disclose confidential
information in a manner that may be contrary to obligations imposed by Aboriginal
customary law, in order to protect sites from threatened injury or desecration.

Apart from production compelled by judicial and other proceedings, concern has also
been expressed at the potential for confidential material to be disseminated to other
Government agencies, Ministers or officers. The Minister has extensive powers of
direction under s.ll of the Act which might extend to directing the ACMC to deliver

+
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to him any confidential material. There is nothing in the Act which would prevent
confidential information being released to a wide range of Government bodies. In
these circumstances, Aboriginal people are naturally wary about providing sensitive
cultural information without some assurance of confidentiality.

It is possible to protect information from production in litigation by appropriate

legislation. Such legislation would however have the potential to significantly impact
upon the rights of parties in future litigation, particularly where the proceedings
involve native title or heritage claims. We consider that the potential disadvantages
of legislation of this kind outweigh any advantages which it might introduce in
relation to confidentiality. The courts are in the best position to determine where the
public interest lies when attempts are made to produce documents of a confidential
nature.

The position under the .Freedom of Information Act can be treated differently.
Notwithstanding the approach taken by Mr Justice White in the FO/ case, it must
remain a concern to Aboriginal people that information held by bodies such as the
ACMC can be the subject of disclosure applications by any member of the public,
with or without good reason. We are not satisfied that the application of public
interest immunity protection is a sufficient safeguard against disclosure of material
under the freedom of information processes. It would be appropriate for the Act to
make clear that confidential information provided by Aboriginal informants
concerning sites cannot be disclosed under the Freedom of lnfonnation Act.

This could be achieved by either amending the Freedom of Infonnation Act to
include the relevant heritage bodies as exempt agencies under that Act, or by
expressly providing that the Freedom of Information Act will not apply to
confidential information provided by Aboriginal people under the Act.

We do not believe the relevant heritage bodies should be entirely. exempt from the
operation of the Freedom of lnfonnation Act, and would therefore favour the second
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option, provided that 'confidential information' is defined broadly and clearly. The
description in proposed section 56 of the 1992 Bill would be adequate, namely:

'... any information about an Aboriginal site or an object to which this Act
applies, which information -

(A)

is sacred or secret, or is not to be disclosed to persons of a
particular class, in accordance with Aboriginal tradition; or

(B)

is furnished to the Authority ... by. the relevant Aboriginal
custodian on condition that it is not to be disclosed to persons of a
particular class, without that Aboriginal custodian authorising the
Authority ... to disclose that information ... '.

This protection could b~ reinforced by establishing procedures whereby the relevant
heritage body asks the Aboriginal informants in every case whether the information
being imparted falls within either of these categories.

It would also be appropriate for the Act to provide restrictions on the dissemination
or use of confidential information by the Minister and government officers and
employees.

6.2.4

The 1992 Bill

The 1992 Bill proposed some degree of protection for confidential information in two
respects. Proposed s.32(4) provided:

'The Minister is not entitled under this section to have information about an
Aboriginal site or an object to which this Act applies if that information:

(a)

•

is sacred or secret, or is not to be disclosed to persons of a
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particular class, in accordance with Aboriginal tradition; or

(b)

is furnished to the Authority by the relevant Aboriginal custodian
on condition that it is not to be disclosed to persons of a particular
class and that Aboriginal custodian does not authorise the
Authority to give that information to the Minister for the purposes
of this section. '

The broader issue of disclosure of confidential information was addressed by the
proposed amendment to s.56 of the Act (referred to in section 6.2.3 above) to extend
the offence created by that provision to disclosure of sensitive or confidential
information provided by Aboriginal people. A penalty of $2,000 was imposed for
that offence. The offence would not, however, apply in circumstances where the
information was 'necessary for, and ... disclosed in the course of, the conduct of any
legal proceedings arising .out of this Act.'

6.2.5

Legislation in Other Jurisdictions
The Commonwealth Act does not deal specifically with the issue of disclosure of
confidential material. It does provide in s.27 for Court proceedings arising under the
Act to be able to be held in camera, having regard to the interests of justice and
Aboriginal tradition. This adds little to the Court's inherent jurisdiction to make such
an order.

The South Australian Act requires the archives maintained under s.9 to be kept
confidential unless otherwise approved by the traditional owners or relevant
organisation (s.l 0). It also prohibits the disclosure, in contravention of Aboriginal
tradition, of information relating to:

+

•

an Aboriginal site, object or remains; or
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+

Aboriginal tradition.

The penalty imposed is $10,000 or 6 months imprisonment.
Authority may be given by the Minister to divulge such information (s.35).
The Northern Territory Act imposes severe penalties of $10,000 or imprisonment for
12 months on persons who breach the secrecy provisions of s.38 of the Act. Section
38, which was not in force at the time Maurice was decided, provides:
'A person shall not, either directly or indirectly, except for the purposes of
· this Act or as penni/led by the Authority-

(a)

make a record of, or communicate to a person, information of a
secret1]Qture according to Aboriginal tradition acquired by reason
of his or her membership of, or employment in the service of, the
Authority or involvement in a procedure for the purposes of this
Act; or

(b)

produce to a person, or permit a person to have access to, a
document furnished or produced for the purposes of this Act,
including the Register and the register and other records referred
to in s.26.'

Recommendations

+
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6.3

PROCEDURAL FAIRNESS AND STANDING TO CHALLENGE DECISIONS

6.3.1

General Principles

The principles of procedural fairness (which used to be more commonly known as the
rules of natural justice) are common law principles which have been developed to
ensure that fair decision making procedures are followed by administrators. These
principles essentially require that:

+

all parties affected by the decision have a right to be heard;

+

the decision maker must not be biased in the eyes of a reasonable person;
and

+

the decision should be based upon rational grounds.

The principles of procedural fairness will not be implied in every decision making
process, and their content will vary according to the circumstances of particular
cases. In general, procedural fairness will be required where:

+

•

there is an exercise of public power;
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+

the principles are not expressly excluded by a written law; and

+

the exercise of power might affect a person's right, interest or legitimate
expectation.

In some instances, the right to be heard will involve an oral hearing together with
legal representation, the right to call and cross-examine witnesses and other features
offormal court proceedings. In other cases, procedural fairness will require no more
than an opportunity to make written submissions to the person or body making a
recommendation or decision.
Importantly, the principles do not necessarily require that a person be afforded an
oral hearing before the actual decision maker. In two-tier decision making processes,
a right to be heard before the first tier recommending body will often satisfy
procedural fairness (O'Shea; Chen Zhen Zi).
The right to legal representation may be an element of procedural fairness where
complex issues are involved or where the person affected by the decision is not
capable of presenting his own case.
Procedural fairness issues concern the fairness of the decision making process, rather
than the merits of the ultimate decision. The court cannot substitute its own decision
for that of the administrator by exercising a discretion which the legislature has
vested in the administrator (Peko-Wal/send).
The issue as to whether or not a person has a right, interest or legitimate expectation
which is affected by the decision is closely related to the question of standing to
challenge decisions.

Although the two concepts are not the same, a legitimate

expectation sufficient to attract the principles of procedural fairness will invariably
give standing to that person to commence proceedings challenging the decision.

+
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Traditionally, standing in judicial review was confined to persons with an interest
greater than that of other members of the public. The special interest required is not
confined to a material or pecuniary interest. In Onus two members of an Aboriginal
group were held to have standing to restrain a company from constructing an
aluminium smelter on its land in Victoria. The injunction was sought to restrain an
offence under the Relics Act (which had been passed for the benefit of the public at
large, not just for Aboriginal people). The court· held that the plaintiffs had a special
interest in the subject matter of the action, as they were recognised custodians of
Aboriginal relics on the land which was of spiritual significance to them.

Their

interest was held to be more than 'a mere emotional or intellectual concern' which
would have been insufficient to confer standing.

The distinction between 'a mere intellectual or emotional concern' and a spiritual
interest sufficient to give standing has been a difficult line for the courts to draw, as
discussed in section 6.3 .3 .below.

It is perhaps worth mentioning that one respondent, who advocated consultation· only

with 'traditionally accredited elders', saw the whole issue of procedural fairness as
being totally inappropriate to deciding issues within Aboriginal society, concluding
that: 'There should be no provision for European law, such as "natural justice", to be
used to dispute or override Aboriginal law.'

6.3.2

The s.18 Procedure

There are a number of provisions in the Act which might attract procedural fairness
requirements. In particular, the exercise of power under s.l8 of the Act has been
challenged in the courts on a number of occasions on procedural fairness grounds.

To properly understand the nature of procedural fairness in the s.l8 approval
process, it is necessary to analyse the legislative requirements Bl!d policies which
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relate to it. The Act itself does not accurately reflect the processes which are actually
followed in applying for consent. Section 18(2) simply provides:

'Where the owner of any land gives to the Trustees notice in writing that he
requires to use the landfor a purpose which, unless the Minister gives his
consent under this section, would be likely to result in a breach of section
17 in respect of any Aboriginal site that might be on the land, the Trustees
shall, as soon as they are reasonably able, form an opinion as to whether
there is any Aboriginal site on the land, evaluate the importance and
significance of any such site, and submit the notice to the Minister together
with their recommendation in writing as to whether or not the Minister
should consent to the use of the land for that purpose, and, where
applicable, the extent to which and the conditions upon which his consent
should be given. '

The Act gives no clue as to how the Trustees should go about forming the relevant
opinion, or evaluating the importance and significance of any site identified. In this
regard, the Trustees' powers have been delegated to the ACMC which is the body
which will form its own opinion under the delegation (s.13(2)) and which makes the
relevant recommendations to the Minister.

The Draft Guidelines released by DAS reflect the policy requirements by which the

Act is administered. It is important to note that although the Guidelines have existed

in one form or another for more than a decade, they have never graduated beyond the
'draft' stage, and do not have legislative force. Nevertheless, they set out standards
which developers and expert consultants are urged to follow in relation to the s.l8
process.

The Guidelines stress that it is the responsibility of the land user to ascertain whether
there are Aboriginal sites on the subject land. The onus is

theref~re

placed on the

developer to provide sufficient information for the ACMC to carry out its advisory

•
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function under the Act. This is invariably done by the developer engaging experts in
the field of Aboriginal heritage to prepare a site survey report which is subsequently
lodged with the ACMC.

In preparing an ethnographic site survey report, the Guidelines stipulate that:

'In all cases, any Aboriginal people who wish to have a say about
Aboriginal heritage in a particular area should be consulted, and their
concerns recorded The relative strength of any claim through a "right to
speak" for a survey area should be discussed in the ethnographer's report,
and the justification for this claim detailed in a manner which will allow the
ACMC to assess the relative merits of any such claim.'

In particular cases, the ACMC may not be satisfied that all relevant people have been
consulted. The usual practice in such cases is for the matter to be referred back to
the developer with a request that further consultations be conducted.

The ACMC will then form the opinion referred to in s.l8(2) of the Act based on the
report provided, any other information which has been obtained, and the personal
knowledge of the ACMC members in relation to the land in question. In most cases,
no further consultation will be undertaken by the ACMC before making its
recommendation to the Minister.

Section 18(3) of the Act requires the Minister to consider the ACMC's
recommendation and, having regard to the general interest of the community, either:

'{a)

consent to the use of the land the subject of the notice, or a
specified part of the land, for the purpose required, subject to such
conditions,

{b)

+

if any, as he may specify; or

wholly decline to consent to the use of the land the subject of the
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notice for the purpose required.'

There are therefore usually three stages to the decision making process:

+

the preparation of a site survey report by expert consultants (during which,
extensive consultations are encouraged);

+

consideration by the ACMC (during which further consultation does not
generally take place); and

+

the decision by the Minister (at which stage further consultation never
occurs).

Where the developer is aggrieved by the Minister's decision, he may appeal to the
Supreme Court. The Court may confinn or vary the Minister's decision, or quash the
decision and substitute its own decision.

The appeal therefore envisages an

unrestricted review of the merits of the Minister's decision.

No appeal rights are given in the Act to Aboriginal people aggrieved by the Minister's
decision. They are therefore confined to judicial review of the decision, and the
substantive and procedural limitations which that entails.

6.3.3

Procedural fairness issues arising from s.l8 procedure

Two principal issues have arisen from the exercise of the Minister's discretion under
s.I8:

+

at what stage or stages in the process, should interested parties have a right
to be heard?; and

+

+

what criteria should be applied to determine who has a right to be heard?
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Closely related to the latter issue is the question of standing to challenge the decision
ultimately made by the Minister.

In Bropho No. 2 the Supreme Court accepted that procedural fairness was required in .
. the decision making process under s.IS. However this did not require the Minister to
hear interested parties before making a decision under s.l8(3).

Following the

decision in O'Shea, the Court held that the opportunity to be heard before the
ACMC, as the recommending body, provided sufficient opportunity for a party to
present its case so as to satisfY the requirements of procedural fairness (Malcolm CJ

at 81; Anderson J at 93).
Differences arose amongst the members of the Court on the question of standing.
Malcolm CJ, following Onus, held that the respondent and the members of the group
he represented would be more particularly affected by the proposed development
than ordinary members of the public, and that their claim could not be dismissed as
one founded only on an emotional and intellectual concern. His Honour stated that
the ACMC would be 'bound to hear any person having a sufficient interest in the

subject matter on the issue of the general interest of(he community'. (p82)
On the other hand, Anderson J (with whom Franklyn J agreed) had doubts about the
respondent's standing, and even whether he had a legitimate expectation to be heard
at all in the decision making process. Like the Chief Justice, Anderson J followed

Onus, but came to the opposite conclusion:
'1 do not think that a member of a group of people with a particular
subjective concern to protect or preserve a particular site whether for its
perceived environmental or spiritual or cultural or heritage quality, obtains
locus standi merely in virtue of that concern, however profound that
concern might be.' (p91)

On that basis, Anderson J even doubted that the respondent had a right to be heard

•
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by the ACMC (p93).

There are other examples where different judges or Courts, applying the same test,
have arrived at different conclusions concerning the standing of Aboriginal people to
challenge administrative decisions affecting sites (see eg Nga/ia and Bropho No. 3).

It would improve the decision-making process in the Act if these uncertainties

relating to the right to be heard were clarified in the legislation. Bropho No. 2
confirmed the right of sufficiently interested parties to be heard by the ACMC but
gave little guidance as to the means of ascertaining who fell within that category. In
any case, the more common practice is for the consultation to take place not with the
ACMC, but at an earlier stage during the preparation of the site survey report. The
extent of such consultation may depend on a myriad of factors such as the resources
and time frame of the developer, the expertise of the consultant and the availability
and willingness of the releval)t Aboriginal people to participate in surveys. Given the
limited opportunities to be heard after the site survey stage, and the uncertainties
associated with establishing standing to challenge the decision on procedural fairness
grounds, it would be appropriate for the Act to expressly provide mechanisms
ensuring consultation with all relevant Aboriginal people before any decision is made
that might affect a site.

The RHOs would be ideally placed to ensure widespread consultation at an early
stage. This could be achieved by requiring all development approval applications
which might impact on Aboriginal sites to be referred to the appropriate RHO. The
first stage in the process would then be for the RHO to notify the relevant Aboriginal
people of the application and provide them with an opportunity to comment on the
proposed development. During this stage, attempts would also be made to reach
agreement on the proposed development.

In cases where agreement cannot be reached, the RHO must refer the _application to
the AHP A with a report setting out the views of the developer and all Aboriginal

•
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people claiming to have an interest in the land. Copies of that report should be
provided to the relevant parties so that they have an opportunity to provide further
submissions direct to the AHP A (within a set time period) commenting on the other
parties' views. Where these further submissions raise any new claims, the AHP A
must invite comment from the other party before dealing with the new matter. The

AHPA could require further information from the RHO or expert advice from
consultants or co-opted members where it considered it necessary.

Having made its determination on the question of significance, and the impact of the
proposed development, the AHP A would be empowered to either grant development
approval (with or without conditions) or refuse approval.

In either case, the

developer or the relevant Aboriginal people, as the case may be, would have an
appeal to the Minister.

The object of the proced!lre recommended above is to ensure that any decisions made
by the AHPA and the Minister will be reached on a fully informed basis, after all
affected parties have been given a full opportunity to be heard in relation to the
proposed development. If these procedures are adhered to the result should be to
minimise litigation based on a failure to observe procedural fairness.

6.3.4

Other Procedures under the Act

There are other procedures established in the Act in which procedural fairness issues
might be raised. Sections 19 and 20 provide procedures which allow government to
declare 'protected areas' or 'temporarily protected areas'.

The effect of such

declarations is considered in chapter 5.

Notification of any recommendation that a protected area be declared under s.l9
must be given to the landowner and 'any other person the Minister has reason to
believe has an interest that might be specially affected if the declan1tion were made'.
A person 'aggrieved by a recommendation' may make representations which the

+
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Minister may direct the Trustees to consider if he is satisfied 'that the complainant has
shown reasonable cause why his interest in the matter should be taken into
consideration'.

Temporarily protected areas can be declared under s.20 and have effect for a period
of 6 months. There is no similar notification provision to that set out in s.l9, nor any
right given to an aggrieved person to make written representations before the
. declaration. However, once a protected area or a temporarily protected area has
been declared, any person aggrieved by the declaration may make written
representations to the Minister setting out the grounds upon which he is aggrieved.
The Minister may call for a report from the Trustees together with any further
information he requires from the complainant and may, in the general interests of the
community, recommend that the declaration by varied or revoked.

(s.21; the

definition of'protected area' includes a temporarily protected area- s.4).

In our view, these provisions adequately comply with procedural fairness
requirements. Interested parties have a right to be heard in relation to the procedure
established under s.l9.

Although that same right is not provided in relation to

declarations for temporarily protected areas, a party can nevertheless object to such a
declaration under s.21. Given that the temporary protection provision is designed to
preserve sites pending investigation, we do not consider that it would be appropriate
to..allow parties the right to be heard before such an order was made. An argument
to the contrary might be made out on the basis of the Crocodile Farm Case in which
the Federal Court held that procedural fairness required the Commonwealth Minister
to provide the State and the affected landowners with a limited opportunity to make
submissions

before making

an emergency

declaration under

s.9

of the

Commonwealth Act. However, the decision in this case was made 'in the particular
factual context of this matter', which included the fact that the Commonwealth
Minister had been in possession of the application for an emergency declaration for
several months before making his decision.

+
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Another procedure which might give rise to procedural fairness issues is the
registration provisions under s.38. Under the Act, no provision is made for affected
parties to receive notice or make submissions regarding the proposed registration of a
site. As matters presently stand in the Act, the registration process would not attract
procedural fairness requirements, because registration is not capable of having an
adverse effect on any person's right, interest or legitimate expectation.

If the

registration process were to have more significant implications than is presently the
case, procedural fairness requirements may come into play. This issue is considered
in more detail in sections 6.1.3 and 6.1.8 of this report.

6.3.5

The 1990 BiU

The 1990 Bill addressed the issues of procedural fairness and standing, in ways which
were criticised as placing improper limitations on both rights. The Bill sought to limit
the application of the n.des of natural justice in relation not only to the process
leading to a recommendation by the Trustees, but also to the process leading to a
decision by the Minister. Proposed s.l8(3) provided that:

'Nothing in sub-section (2) obliges the Trustees to grant a hearing to any
person'.
(

Proposed s.18(6) stated that:

'Nothing in sub-section (5) obliges the Minister to give any person an
opportunity to make submissions to the Minister either orally or in writing,
or prevents the Minister from so doing if he or she thinks fit. '

The notice procedures set out in the Bill were also criticised. The first step in the
proposed s.l8 procedure was to publish once in a newspaper published throughout
the State a notice describing the land and inviting written submissio.ns within 28 days.
This was considered an inadequate method of notifYing Aboriginal people of

•
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proposals. Failure to respond had serious consequences because the Trustees were
not obliged to grant any hearing to a person who failed to make a written submission
within the 28 day time limit.

In general, the proposed amendments were transparent attempts to remove, or at

least minimise, the possibility of decisions being set aside by the courts on procedural
fairness grounds. This was reinforced by proposed s.I8(7) which read:

'Subject to sections JBA and JBB, a decision of the Minister under subsection (5)(b) is final and without appeal, and no writ of certiorari,
mandamus or prohibition shall issue and no declaratory judgment shall be
given in respect of, and no injunction shall be granted to restrain the
implementation of such a decision.'

Proposed ss.ISA and IS.B were also criticised for their attempts at restricting the
rights of Aboriginal people to challenge the Minister's decision. Section ISA gave a
right of appeal to the landowner. On this appeal, the Judge would be able to confirm
the decision of the Minister, or quash it, substituting his own decision. This was
therefore intended to be a full appeal on the merits. However, an Aboriginal person
affected by the decision had no such right to appeal, but was confined to proposed
new section ISB which provided for an 'order for review'. Under this process, the
Caurt would be restricted to remedies in the nature of prerogative writs, and could
not review the matter on its merits.

Standing to commence the process under s.ISB, was also restricted to a person who
had previously made a submission in writing, and whose interest (being greater thiln
the interest of other members of the public) was affected to a substantial degree by
the decision. This was seen as a more stringent test to satisfy than that established in
cases such as Onus. (see section 6.3 .I above)

Attempts .to exclude procedural fairness such as were contained in the 1990 Bill are

•
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fraught with difficulty. Apart from raising stiff opposition from many sides, even if
they had became law their effectiveness to achieve their ends must be doubtful
because of the reluctance of the Courts to give effect to statutory provisions
excluding procedural fairness.

6.3.6

The 1992 Bill

In Draft No. 5 of the 1992 Bill, which was circulated for public comment, the
proposed Aboriginal Heritage Authority was obliged to notifY Aboriginal custodians
of any heritage clearance application within a period of 30 working days. Many
submissions were lodged complaining that the time limit was too short. It was also
submitted that the provision did not require the Authority to consult or take into
account the views of custodians, but merely to notifY them. In general, the procedure
had the potential to exclude Aboriginal people from the clearance process.
Furthermore, the Minist.er had no power to set aside a clearance certificate in
circumstances where it was subsequently found to have been wrongly issued (eg
where proper consultation had not taken place).

Proposed s.62A dealt with the question of standing in the following terms:

~

person who is not the Aboriginal custodian of an Aboriginal site shall

not call in question in any court the validity of any act or decision of the
Minister or the Authority on the grounds that:
'·

(a)

any advice or notification required by this Act to be given to that

Aboriginal custodian has not been so given; or

(b)

that Aboriginal custodian has not given any approval or
authorisation required by this Act to be given,

in relation to the Aboriginal site.'

+
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This proposal was clearly designed to avoid potential challenges (by persons other
than the 'Aboriginal custodian' as defined in the Bill) on procedural fairness grounds
and was subsequently amended in Draft No. 6 of the 1992 Bill. The procedures
allowing for broad-based consultation at any early stage should make it unnecessary
to have to resort to curbs on procedural fairness.

Recommendations
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6.4

DISPUTE RESOLUTION

6.4.1

Conflict Resolution Under the Act
The conflict resolution procedure established by s.18 of the Act has been described in
detail in other sections of this report. Section 18 provides for the Minister to resolve
any conflicts arising between proposed land uses and Aboriginal heritage. There are
essentially three situations in which the s.18 process might be invoked:

+

where the landowner (with or without the agreement of the relevant
Aboriginal custodians) acknowledges that a site or sites will

~e

affected by

the work, and therefore requires consent for the development to proceed;

+
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+

where Aboriginal people have claimed that sites exist, and the developer,
whilst not accepting the claims, seeks consent as a means of resolving the
dispute; and

+

where no claims have been made that any sites exist, but the developer seeks
consent

~ust

in case'.

One of the criticisms often made of the s.l8 process is that it tends to promote, rather
than avoid, conflict. Once a developer seeks ministerial consent under the section,
Aboriginal groups often feel threatened, and positions can become polarised. Once
consent is applied for, the process is taken out of the control of the parties and is
dependent on the Minister for final resolution. There is no mechanism for the parties
to resume control of the process or to reach a negotiated agreement amongst
themselves using mediation or other dispute resolution mechanisms.

It is becoming increasingly common for developers to enter into negotiations with
Aboriginal people which, if successful, lead to binding heritage agreements. While
this is encouraging, developers recognise that such agreements cannot provide them
with absolute immunity from prosecution under the Act. There is no process under
the Act by which heritage agreements can be given official sanction equivalent to a
s.l-8 consent.

A developer can never be certain that he has been dealing with the

'right' Aboriginal people, and in some cases developers still seek s.18 consent even
after entering into such agreements.

Although the existence of an agreement might assist a developer to raise the special
defence of lack of knowledge in s.62 in the event of subsequent prosecution, there is
currently insufficient incentive in the Act for parties to negotiate and reach agreement
before invoking the s.18 process. In the final analysis, as the Act stands at present,
no-one except the Minister can authorise land use which will impact on an Aboriginal
site. Certainly the traditional custodians cannot authorise site interference.

•
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6.4.2

The 1992 Bill
The 1992 Bill proposed a substantial overhaul of s.IS. It proposed to introduce the
following changes:

+

clearance certificates issued by an Aboriginal Heritage Authority for
proposals 'capable, if implemented, of resulting in the commission of an
offence under s.l7'

+

greater equality in the appeal process by providing for appeals to the
Minister by the relevant Aboriginal custodians as well as the applicant;

+

appointment of a mediator by the Minister or the Authority to settle disputes
concerning:
•

whether or not any guideline stipulated by the Authority had ·been
complied with by the applicant;

•

a place said to be an Aboriginal site; or

•

persons said to be the Aboriginal custodians of an Aboriginal site;
and

+

reference of any dispute to arbitration by the Minister if agreement could not
be reached, with the District Court having jurisdiction to deal with the
matter.

The difficulty with the mediation proposals was that it was not clear how they fitted
into the process. In particular, it was unclear whether or not specific time periods
provided for would be suspended during any mediation process. Another difficulty

•
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was that the mediation process could only be instigated by the Minister or the
Authority.

6.4.3

The Northern Territory Act

Unlike the WA Act the Northern Territory Act is built around agreement being
reached between the developer and the custodians wherever possible. Under s.20, a
person may apply to the Aboriginal Areas Protection Authority for an 'Authority
Certificate'. The Authority must consult with custodians of sacred sites on or in the
vicinity of the land in question within 60 days.

An applicant may request a

conference with the custodians, and either party may request that such a conference
be held in the presence of the Authority or a member of the Authority.

Under s.22, the Authority can issue an Authority Certificate where it is satisfied that:

+

the work could proceed without there being substantive risk of damage to or
interference with the sacred site; or

+

an agreement has been reached between the custodians and the applicant.

An applicant aggrieved by the decision of the Authority may seek review under s.30
(the custodians have no such right of review). Although the application for review is
lodged with the Minister, the Minister requests the Authority to conduct the initial
review. Under s.31, the Minister receives the report and recommendations of the
Authority and decides whether or not to uphold the initial decision. The Minister
must issue reasons for his decision. A 'Minister's Certificate' has the same effect as im
'Authority Certificate'.

6.4.4

Encouraging Early Agreement

Although we have reservations about the review process in the Northern Territory

+
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Act, we see considerable advantages in the s.20 procedure in the way in which it
encourages the parties to meet and reach agreement at an early stage, which can form
the basis of an 'Authority Certificate'. We would expect that many disputes could be
avoided if parties were given the opportunity to discuss the principal issues of
/

concern at an early stage of the process and reach their own agreement. We believe
it is far more acceptable for the parties to make their own agreement rather than have
a decision imposed on them by a third party such as the Minister. In contested s.l8
consents there is always a winner and a loser.

This is particularly unfortunate

because a s.l8 consent is usually only the start of a development which wiU involve
the parties in close contact in the future. Relations are likely to be much better if the
., parties are the authors of their own arrangements.

Recommendations

•
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6.4.5

Dispute Resolution Where Agreement Cannot Be Reached

Possible reasons for failure to reach agreement at an early stage include:

+

the developer acknowledges the proposed development will impact on a site,
but is unable or unwilling to vary the development programme to
accommodate that site;

+

the parties disagree on the significance, extent or existence of a site; or

+

the relevant Aboriginal people cannot agree amongst themselves or there is a
dispute between Aboriginal people as to who has authority to 'speak for' an
area.

The Act must establish an appropriate procedure to resolve such disputes. A number
of suggestions were made to us as to the appropriate body to determine such matters.
These included:

+

+

the Minister;

+

an administrative authority similar to the ACMC;
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+

a specialist tribunal established with powers similar to those of a court, but
with less formality attached to its proceedings; and

+

the Supreme Court.

In our view, the last two options would be inappropriate for the nature of the
disputes concerned.

The formality of the Supreme Court would be iU-suited to

disputes concerning Aboriginal heritage.

Supreme Court proceedings might also

involve significant delays and costs.

Although less formal than the Supreme Court, a specialist tribunal would also, in our
experience, suffer from problems of delay and cost. There is a tendency for tribunals
to become overly preoccupied by legal issues such as the admissibility of evidence.
The credibility of a tribunal might also be vulnerable to attack in controversial cases.
In order for a tribunal to .operate effectively, it would be necessary to limit its sitting

members to two or three.

We consider it would be a difficult task to appoint

members to such a tribunal who would command the respect of all interested parties
in every case.

In considering the appropriate structure for resolving Aboriginal heritage disputes, it
is worthwhile examining appeal systems in other comparable decision making
processes.

The appeals system under the Environmental Protection Act (which

involves the Minister and a specialist administrative body, and does not involve any
courts or tribunals) was the subject of a discussion paper prepared by Peter Johnston
in June 1991. In our view many of the points made in the paper apply equally to
Aboriginal heritage protection processes and disputes. In relation to the nature of the
review process, the paper makes the following point:
(

'The environmental appeal system is ... a response to the need to provide a
specialist mode of review in a highly complex area. In .that respect it is
similar to other specialist bodies like the Equal Opportunity Tribunal. The
'
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assumption here is that some matters, by their own nature, justify a special
mode of administrative review. To judicialise such matters can be seen, on
the one hand, to discourage legitimate appeals in many instances, whilst
po/iticising the judicial process on the other'. (Johnston, p6)

On the subject of courts, the author considered:

'... there must be a real question whether, and to what extent, environmental
appeals are capable of disposition by way of a judicial-like process. What
is essentially involved is an exercise of administrative and executive
decision-making and recommending rather than an adjudication on the
rights ofparties.' (p.JO)

And finally, in relation to tribunals the author concludes that the appeal procedure
should not take a form akin to that normally found in the tribunal situation:

'Interchange of expert views normally does not require a formalized "court"
setting nor involve swearing of oaths and the examination and crossexamination of evidence. The appeals committee should be able to junction
in an adequate inquisitorial mode without the trappings of a judicial
process.' (p13)
·"

For similar reasons, we do not consider a judicial or quasi-judicial process would be a
desirable mechanism for resolving Aboriginal heritage disputes.

Neither do we recommend that disputes be determined at this stage by the Minister.
As will appear below, we believe that the Minister should only be involved as a final
arbiter to determine conflict, having regard to public interest considerations.

In our view, the most appropriate body to deal with these disputes in the first
instance is an administrative body which, in the context of our proposal, would be the
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AHP A. The composition of this body and its general functions are described in detail
in chapter 7 dealing with administration. We consider that a body of this type would
be most likely to have the expertise to deal with these disputes, command the respect
of the relevant parties, and be able to deal with disputes quickly and efficiently. The
AHP A would also be the most appropriate body to deal with disputes involving
issues of customary law. In our proposal, the RHOs would have no adjudicatory role
at all in the process, being confined to overseeing mediations and attempts between
the parties to reach agreement on proposals.

The powers which the AHPA can exercise wiU vary according. to the nature of the
dispute. In relation to disputes as to custodianship, the AHPA should be empowered
to identifY the relevant Aboriginal people with whom consultation, and agreement (if
any) should take place. In relation to other disputes the AHPA would determine the
existence, extent or significance of sites and the likely effect on those sites of the
development proposal.

011 the basis of that decision, the AHP A would be

empowered to either issue or refuse approval for the development to proceed.

There may be occasions where the AHP A, notwithstanding its expertise, finds it
impossible to definitively decide whether or not a site exists, or to determine its level
of significance. In such cases, the AHP A would be entitled to make a more general
finding that it is not satisfied that no site exists, or that an existing site is not
significant. The AHPA would be bound to reject a development application in these
cases.

In making its decisions, it is not envisaged that the AHPA would need to carry out

any further consultations or investigations.

The RHOs will be responsible for

providing the AHP A with a detailed report containing any site survey material, the
viewpoints and submissions of the developer and all Aboriginal people claiming to
have an interest in the area. There may be times when the AHP A does not consider it
has enough information to make a decision, in which case it should be

~mpowered

to

require the RHO or the parties to provide that further information or to obtain expert

+
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advice. If further infonnation is provided then all other parties should be given the
opportunity to comment on it to ensure procedural fairness is observed.

Some submissions advocated that the legislation should lay down standards of
professional conduct for consultant archaeologists and anthropologists. We do not
support such a course of action. Criteria for conducting and reporting on surveys
should be contained in guidelines and if work is unsatisfactory then the AHP A would
have the power to refer it back. Any delays consequential on unsatisfactory work
would in themselves ensure that satisfactory standards are maintained.

Recommendation

•

Minter Ellison North more Hale

143

Chapter 6 - Procedures

6.4.6

Appeals From the AHPA

In our opinion, the Minister should be the ultimate arbiter in cases of conflict between
proposed land uses and Aboriginal heritage concerns. It is appropriate for a body
like the AHP A, with its expertise and composition, to determine questions of
traditional custodianship; existence or non-existence of sites; the extent of sites or
their significance. That determination will not necessarily be the end of the matter.
The Act currently allows the Minister to approve developments notwithstanding the
existence or significance of sites impacted by them. Such a decision is inherently
political and requires the Minister to weigh the various interests involved. It would in
our view be inappropriate for such a power to reside in any other person or body.

Appeals to the Minister should be available to both parties from a decision of the
AHPA to approve or refuse development.

In considering such an appeal, the

Minister would be bound. to take into account the findings of the AHPA as to the
heritage value of the area, and weigh that against any other public interest
considerations relevant to the appeal.

The Minister should have a discretion to refer a dispute to mediation at any stage
before making a decision with the agreement of the parties.

An¥

decision by the Minister should be as open as possible.

In particular, the

Minister should give public reasons for his decision which should be subject to
disapproval by both Houses of Parliament.

In our view, there should be no appeal for III!Y party from the Minister's decisioh.
Although an appeal is presently available for a developer from a decision of the
Minister under s.l8, it is difficult to comprehend how the Supreme Court would be in
a better position than the Minister to judge where the public interest lies. this is
essentially a political decision best left to the Minister, and overseen _by Parliament.

•
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It is similarly illogical to expect the Supreme Court to have a better understanding of

heritage matters than the AHP A. Although the same could be said for the Minister, it
would be inequitable for developers to have a right of appeal and the relevant
Aboriginal people to be deprived of such a right. The fairest mechanism is for both
parties to have a final avenue of appeal to the Minister administering the Act, with his
decision being subject to Parliamentary scrutiny.
Recommendations

6.5

DEVELOPMENT APPROVALS AND CLEARANCE WORK

6.5.1

The Use of Section 18

It was probably envisaged that s.IS would be used rarely, where a developer believed the

•
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proposed land use might result in a breach ofs.l7. In practice, s.l8 notices have been
given by developers as a matter of course to obtain fonnal immunity from prosecution,
even though they were unaware of any potential offences under s.l7. That situation has
come about largely as a result of uncertainty as to the existence of sites, or whether all
relevant Aboriginal people have been consulted about the proposal.
Another reason for the proliferation of s.l8 notices is that they have been processed

in respect of places which probably were not Aboriginal sites within the meaning of

'

1

the Act. It appears that s.l8 has been used even when an evaluation showed no
known sites in the area.
6.5.2

Informal site Avoidance Procedures

Apart from the s.l8 process, the Act does not provide any procedures by which
developers can comply with their statutory obligation of not damaging any Aboriginal
sites. This had led to the foUowing infonnal procedures being established:

+

A developer proposes to undertake a development which might involve an
offence under s.l7 of the Act.

+

The developer contacts DAS seeking guidance on how to proceed or
information as to whether there are any Aboriginal sites in the development
area.

+

DAS consults the register and, depending on confidentiality, may provide
the information to the developer. Even if DAS provides the information
from the register, it wiU usually inform the developer that the information is
not comprehensive and advise it to consult the traditional custodians for the
area and for that purpose to obtain an appropriate ethnographic, and
possibly an archaeological, survey.

+
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+

The developer receives input from the traditional custodians of the land
regarding the existence of Aboriginal sites or whether the proposed
development impacts on any Aboriginal sites. The input from ·traditional
custodians may be obtained in several ways. For example:

•

the developer may contact the traditional custodians direct;

•

the developer may commission an anthropologist and possibly an
archaeologist to conduct the relevant surveys; or

•

an Aboriginal body such as a land council, resource agency or
community, may commission the relevant surveys on the
developer's behalf.

+

+

The developer receives a report which:

•

may be oral or written;

•

may or may not identify Aboriginal sites; and

•

may be censored for culturally sensitive material.

The developer modifies its proposals to accommodate the input from
traditional custodians and may also follow the s.l8 procedure to use areas of
ethnographic or archaeological interest which have been identified.

6.5.3

The Draft Guidelines

DAS has released Draft Guidelines which are 'designed to help development
proponents understand the process for Aboriginal heritage protection under the

Aboriginal Heritage Act 1972 ... and to assist the passage of development proposals

+
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through this process' (p.5).

As mentioned earlier the Guidelines have never

graduated beyond the 'draft' stage even though they have existed in one form or
another for more than I 0 years. Even if they were approved they would still have no
legal force.

They reflect the policy requirements of DAS, and to that extent,

developers are encouraged to follow them to 'maximise the chances for a positive
outcome from the Aboriginal heritage process' (p.5).
The essential features of the Guidelines can be summarised as follows.

+

The landowner is responsible for:

•

ascertaining whether there are any Aboriginal sites on the land; and

•

providing sufficient information for the ACMC to carry out its
advisory function under s.IS (p.S).

+

The usual way for the landowner to fulfil its responsibilities is to engage
expert heritage consultants • normally, ethnographic and archaeological
expertise is required (p. 8).

+

DAS assists the ACMC by assessing the quality of the reports received, and
providing background advice (p.S).

+

The ACMC determines whether the information it receives is adequate to
allow it to make a recommendation (p.9).

+

IfDAS believes that a report is inadequate for consideration by the ACMC,
then the application will be referred back to the landowner so that any

\

perceived deficiencies can be explained or rectified (p. 9).

The Guidelines also set out details which should be provided in a s.!S notice. These

•
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include relevant details of the owner, the proposed land use and details of the land
affected (including maps and drawings showing any known Aboriginal sites).

The Guidelines indicate that the ACMC will endeavour to meet at least once every
two months, although the Minister may request it to meet more frequently to
consider special projects.

The ACMC requires s.l 8 notices and all supporting

material to be lodged with it at least three weeks before the meeting at which they are
to be considered. Landowners are told that the process will take at least 6 weeks
from application to decision, and may take longer (p.IO).

The Guidelines encourage site surveys to be undertaken at the earliest possible stage
of any proposed development. They address the particular types of survey which
may be warranted; which Aboriginal people should be consulted; and the need to
evaluate the relative strength of claims to a 'right to speak' for a survey area. Wide
consultation with Aboriginal people is encouraged and DAS advises against limiting
consultation to persons perceived to be 'custodians' of a site (pp!0-12).

Part Two of the Guidelines is headed 'General Standards for Aboriginal Heritage
Survey Reports'. This part sets out the minimum acceptable level of information
required for the ACMC to make a recommendation. In particular, there must be
sufficient ethnographic and archaeological detail to enable the ACMC to assess the
sigpificance of any potential site (p.l6).

Part Two also sets out the required qualifications for persons conducting surveys.

Part Three of the Guidelines deals exclusively with ethnographic surveys, including
the different types of survey which may be appropriate in different circumstances.
These include:

+

Work Area Clearance (to detennine if any part of the prop_osed work area is
significant in a way that may limit the proposed activity);

+
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•

Work Programme Clearance (to determine whether the proposed activities
are precluded because of significant sites);

•

Site Avoidance (in which the boundaries of sites or areas containing sites are
broadly defined); and

•

Site Identification Surveys (in which sites are located and documented and
I

the spatial extent and significance of the sites is recorded).

It is difficult to favour any one type of survey over another and each has its place

depending on the circumstances of particular development proposals. For example,
while site identification surveys may produce the clearest results (subject to
precautionary measures taken to preserve any sensitive material), they are not well
suited to seismic work or large-scale pipeline projects where the main objective is to
agree a course for the pipeline or seismic survey and not to identifY any sites that
might be in the locality.

.)

In these cases, site avoidance surveys might be more

appropriate.

Ethnographic surveys are a particularly contentious area. Developers often favour
site identification surveys, with appropriate safeguards for confidential or sensitive
information. Generally they wish to avoid sites rather than collect information about
them. Just one quote will serve as an example of the considerable frustration which
developers expressed in this area - and it comes, not from a developer, but from a
professional consultant:
\

'Work Area Clearance Surveys and Work Programme Clearance Surveys
are inefficient and unfair.

The proponent is required to provide all

information on a development while Aboriginal people blank out spaces on
a map. This can lead to spurious claims about Aboriginal sites.

The proponent, who must pay for the work, has a right to know where sites

•
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are and what they are, as well as the authenticity of the Aboriginal
spokespersons. In traditional Aboriginal life, women and children had to
have basic information about sites so they cau/d avoid them.

A Site Identification Survey is the preferred model for Aboriginal site
survey work. It is fair and open and allows for sensitive information to be
restricted'

Part Four of the Guidelines deals with archaeological surveys. It is stated that in
order to identifY archaeological sites, it is necessary to commission professionally
competent archaeological investigations, regardless of the approach taken to survey
culturally significant sites. The Guidelines do not indicate in what circumstances an
archaeological survey should be carried out. The implication is that an archaeological
report is invariably required.
A number of respondents identified the following problems arising out of the infonnal
site avoidance procedures and (to the extent that they are followed) the Guidelines:

+

no assistance is given to developers in identifYing the circumstances in which
approval should be sought - it is clearly impractical for every land disturbing
activity in the State to be subjected to Aboriginal heritage clearance
procedures;

+

in most cases, the services of consultant anthropologists and archaeologists
are necessary - with all the attendant expense and delay;

+

apart from the Guidelines (which have not been universally accepted or
endorsed) there is no standard compliance procedure for developers to
follow;

+

+

even the Guidelines acknowledge that different proposals and different areas
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require different approaches, but it is left to developers, in consultation with
archaeological, anthropological and legal advisers, to select or negotiate the
appropriate method to comply with their legal obligations;

+

given the paucity of prosecutions and low penalties for breaches of the Act,
there is little incentive (particularly for the less weU-resourced) to incur the
cost and delay involved in complying with the requirements of the Act and
Guidelines.

A number of submissions (from professional consultants as weU as industry groups)
expressed considerable criticism of the Guidelines. At least one representative mining
group has developed its own alternative. We are not endorsing the Guidelines in
their present form and believe much more consultation and discussion is required in
order to develop model guidelines which have widespread support from all sides.
'

6.5.4

Who Can Apply for Approval, and When

Under s.18(2) of the Act, the 'owner of any land' may seek approval for a proposed
land use which would be likely to result in a breach of s.17. Section 18(1) defines
'the owner of any land' to include a lessee from the Crown, and the holder of any
mining tenement or mining privilege, or of any right or privilege under the Petroleum
Acr1967, in relation to the land. Several respondents considered that the definition
was not wide enough to include many significant development proposals.

For

example, the Main Roads Department might propose a road development which
crosses the boundaries of many different properties. However, it could not seek
approval under s.l8 for that development, since it would be necessary for the owners
of each of the properties through which the road passed to apply for consent. The
same objections would apply to developments involving power lines or gas pipelines.

The 1995 Bill contains proposals to amend s.18(2) to allow the 'holder of any interest
in land' to seek approval instead of the 'owner of any land'. Section 18(1) is then

•
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repealed and replaced with the following:

'(I)

For the purposes of this section, the expression "the holder of any
interest in land" includes the holder of(a)

any mining tenement or mining privilege in relation to the
land;

(b)

any right or privilege under the Petroleum Act 1967 in
relation to the land; or

(c)

any other interest, including:
(i)

a legal or equitable estate or interest in the land;

(ii)

a right to occupy, use or traverse the land or any
other right over or in connection with the land;
and

(iii)

an easement, charge, power, licence or permit
over or in connection with the land'

If passed, this amendment will significantly widen the class of applicants capable of
seeking s.IS consent, and should overcome most of the technical difficulties over
entitlement to give notice. If this amendment is not passed in the 1995 Bill then we
recommend that a similar change be included in new legislation.

A more difficult issue is the question of when a developer should apply for approval.
In a State the size of Western Australia, it is impractical for all land use proposals to
be required to undergo Aboriginal heritage clearance procedures. In many urban and
semi-urban areas, Aboriginal sites are unlikely to have survived previous ground
disturbance and it would impose an unnecessary administrative burden to require
such developments to be subject to the clearance process. What is_ required is some
'filtering' process.

•
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Some respondents submitted that certain land uses involved such a low impact in
tenns of ground disturbance, that they should not require any clearance even in areas
where sites are likely to exist. On the other hand, other respondents argued that the
nature of some culturally significant sites was such that even walking through or
viewing them would be contrary to Aboriginal law and constitute a desecration.

The difficulties inherent in assessing in advance the geographical locations where sites
are likely to exist, and the categories of land use which would be inconsistent with
the continued protection and preservation of a particular site, indicate that it would
be unproductive to attempt to set out in legislation fixed criteria by which a developer
could ascertain whether or not approval should be sought. Circumstances will vary
from region to region, from site to site and from time to time. Furthennore, whilst
activities such as preliminary mineral exploration may be categorised as low impact in
tenns of ground disturbance, such activity is often the precursor to more extensive
work. Experience indicates that a developer would be well advised to conduct any
necessary survey work at the earliest possible stage before substantial time and
money have been committed to a project.

Recommendation

\ 'i
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6.5.5

Survey Work

Most applications for development approval will involve conducting some form of
site survey. This genera.lly requires the developer or the relevant Aboriginal people
retaining the services of consultants with expertise in Aboriginal heritage.
Ethnographic survey work is indispensable, and will often (though not always)
require the assistance of a consultant ethnographer or anthropologist. Archaeological
surveys are not always conducted, but when they are, they must be carried out by a
qualified archaeologist.

A };lumber of submissions highlighted difficulties arising from the use of consultants.

+

Some ethnographic consultants limit their consultations to a few traditional
custodians even when more extensive consultation is called for.

+

The quality of consultants' reports is variable. Inadequate or poor quality
work can impose pressure on the ACMC which - if it requires further
information - may be seen as obstructing the process and causing
unnecessary delay.
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+

The cost of paying consultants is borne by the developer. Some developers
are better able to bear such costs than others. It is feared that the quality of
survey work may be compromised where a developer's budget is limited
(which it usually is).

+

It is difficult for developers to identifY when an archaeological survey should

be carried out. On one view, an archaeological survey must be carried out
in the case of every ground-disturbing development, as significant
archaeological sites cannot be ruled out in any area, even where local
Aboriginal people have no knowledge of any such site.

However,

developers argue that the onus should not be on them to bear the costs of
archaeological surveys every time any land use is proposed.

One

professional group indicated that there are little used resources which could
be a reliable guide to areas of 'archaeological prospectivity', e.g.
archaeological reports on the Pilbara and the Metropolitan Region prepared
for the Australian Heritage Commission.

+

The objective of survey work. Developers favour specific site identification
with clearly marked boundaries.

Many Aboriginal groups favour site

avoidance where project areas are cleared without specifically identifying
sites.

+

Under the existing processes, the developer tends to choose the consultants
required to undertake the survey work.

In some cases, the consultants

retained may not be acceptable to the relevant Aboriginal people, leading ~o
a breakdown in the consultation process.

In other cases the relevant

Aboriginal people insist on only working with particular consultants.
Establishing the professional independence of consultants undertaking
ethnographic survey work has been particularly problematic, with some
consultants being labelled as 'anti development' and others as 'pro
development'.

•
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+

Separate consultation with the relevant Aboriginal women is now becoming
far more common and, because of cultural sensitivity in revealing secret
information to men, usually involves the retention of a female anthropologist
significantly adding to time and survey costs.

As far as guidelines are concerned, we consider that many of the problems associated
with the current Guidelines would be eliminated by clearly establishing in the
legislation the procedures recommended in this report. It is because of the lack of
procedural guidance in the Act that the Guidelines have been drafted so broadly, with
the result that much is still left up to the developer to judge what steps should be
taken in any particular case.
Guidelines would still play an important part in our recommended procedures.
However they would be much briefer, dealing primarily with the type of site surveys
that · are appropriate in given circumstances; reporting requirements; timing;
ownership of copyright; recommended fee scales and other issues which are likely to
be contentious. The guidelines would be issued by the Minister on advice from the
AHPA and following input from all interested parties including industry, government,
professional bodies, consultants and Aboriginal communities and organisations. They
should be reviewed regularly and amended as necessary to ensure their effective
operation.
We believe that the guidelines must adopt a flexible approach to be able to cope with
a wide variety of situations. As one respondent put it:

'... the need for heritage clearance must be addressed within the context of
the nature of the land, land tenure history and prior usage, previous heritage
reports, known Aboriginal association, the scale of "development", and the
costs incurred.'

+
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Some respondents suggested that all developments in the State should be subject to a
percentage levy which could be used to finance heritage clearances. However, this
would simply be to spread the burden more evenly. It might also result in a lack of
cost constraints. The problem of developers having to bear the costs of survey work
ie. land user pays, appears to be intractable in the absence of resources being
provided from some other source. To address the other concerns, we make the
recommendations set out below.

Recommendations

•
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6.5.6

Effect of Development Approvals

Under s.18 it is the proposed use ofland, rather than an area of land which is 'cleared'
by the Minister. Some respondents argued that areas of land, not work programmes
should be cleared, and that once cleared, those areas should be able to be used for
any subsequent purpose without further approval being required.

Other respondents argued that this was not feasible as some development projects
could be undertaken without adversely affecting sites, whilst other projects in the
same area might have a damaging impact. Hence, areas containing ·sites could not be
cleared 'once and for all', and each proposed development must be considered on its
merits. It was even argued that areas not containing any sites should not be given
permanent clearance, as some developments in those areas might offend, or restrict
access to nearby sites.

However rare these situations may be, the mere prospect of sites being desecrated by
future activities militates against any proposal for permanent clearance of areas for
development.

Any attempt at permanent clearance would often involve far more

detailed and comprehensive survey work than is appropriate to the type of project
under consideration: for example a site identification programme over hundreds of
square miles as a precursor to the first stages of a mineral exploration programme.
On: the other hand, it would be useful for a procedure to be established whereby a
developer could apply for approval on the basis of previous survey work, provided
that the relevant Aboriginal people have the right to be heard on the application.

Concern was also expressed that minor variations to work programmes technically
require further approval under the Act, and that approvals are not expressly
transferable to another party, requiring subsequent landowners to seek further
approval for a land use that has already been approved.

•
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Recommendations

6.5. 7

Time Limits

Under the Act, no time limits are provided for s.IB consents. The Trustees' opinion
under s.l8(2) is to be formed 'as soon as they are reasonably able'. Under s.l8(4) the
Minister may require the Trustees to submit their recommendation within a specified
time. No time limit is imposed on the Minister for making a decision under s.IB(J).

The only reference to time periods in the Guidelines is a suggestion that the
application process is expected to take six weeks, and may take longer. This does
not take into account time taken in conducting the necessary surVey work prior to
lodging the application.

•
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The setting of time limits in relation to a procedure such as this is a matter upon
which it is almost impossible to obtain consensus amongst professional bodies and
interest groups. The 1990 Bill proposed a process whereby a s.18 application was to
be advertised by the Trustees inviting submissions within 28 days. After that period,
the Trustees were obliged to fonn an opinion about the significance of the site and
make a recommendation to the Minister.

No time limits were set down for the

Trustees to make their recommendation, or for the Minister to make his decision .
. The notification procedure, including the 28 day period for submissions to be filed,
was criticised for failing to meet adequate procedural fairness standards (see sections
3.1.3 and 6.3.5 ofthis report).

The 1992 Bill gave the proposed Aboriginal Heritage Authority 30 working days to
process a clearance application. In that time, the Authority was required to:

+

ascertain whether or not there was an Aboriginal custodian of any place
likely to be affected by the proposal;

+

notifY any relevant custodians;

+

issue a clearance certificate (if no survey work was required);

+

notifY the applicant and any Aboriginal custodian of its requirements in
respect of the proposal to be complied with for the purpose of obtaining a
certificate; or

+

refuse to issue a clearance certificate.

Other provisions dealt with the possible need to suspend this time limit where
insufficient infonnation had been obtained by the Authority.

The applicant was not subject to any time limits in which to comply with any

•
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requirements imposed on it.

Where the proponent was required to comply with

conditions imposed by the Authority, a report was to be submitted to the Authority.
The Authority had 20 working days in which to issue or refuse a clearance certificate.

Under the Northern Territory Act, an initial period of 60 days is given to the relevant
Authority to consult with custodians of sacred sites on or in the vicinity of the land to
which the application relates. The applicant may request the Authority to arrange a
conference between the applicant and the custodians of the relevant sites, and the
Authority must arrange the requested conference not later than 60 days after the
initial 60 day period. No time limit is imposed upon the Authority in which to make
its decision.

Under the NTA 'right to negotiate' procedure there is a period for negotiation and
mediation of 4 months from the date a notice is given if the act is the grant of a
licence to prospect or explore, or 6 months in any other case (s.35). If no native title
party has come forward 2 months after the date of the notice then the act will be valid
(s.28(1)(a)). If agreement cannot be reached then the decision making body must
take 'all reasonable steps' to make a determination within 4 months of the date the
application was referred to it if the act is the grant of a licence to prospect or explore
and 6 months in any other case (s.36(l)).

In ,relation to the development approval process recommended by us in sections 6.3
and 6.4 of this report, the following stages might conceivably have time limits
imposed upon them:

+

the minimum period for bringing a proposal to the attention of the relevant
Aboriginal people following its notification to the AHP A;

+

the period in which the developer and the relevant Aboriginal people attempt
to reach agreement on the proposal (including ratification by the AHP A or
RHO);

•
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+

the period within which an RHO must make its report to the AHPA and the
parties;

+

the period for comment on the report by the parties;

+

the period in which the AHPA, must make a decision in relation to the
various matters which may be referred to it;

+

the period within which an appeal can be lodged with the Minister following
a rejection or approval of a proposal by the AHP A; and

+

the period in which the Minister must determine the appeal.

It would be unusual for' the Minister to be subject to time limits and we do not

recommend such a requirement. Time limits for each of the other matters are set out

in the recommendations below.

In considering appropriate time limits for each of these stages, regard must be had to
the wider environment in which Aboriginal heritage rights now operate. In Chapter 9
we discuss the inter-relationship between State heritage protection with the
Commonwealth Act and the Native Title Act. The important points to bear in mind
for the purposes of this section of the report are that:

+

in any process involving the protection of Aboriginal heritage under Staje
legislation, Aboriginal people have the right to call in aid the protection
offered by the Commonwealth Act, if the State Act is not offering 'effective'
protection; and

+

where the sites in question are situated on land where native title subsists,
the State legislation cannot establish procedures allowing for sites to ~e

•
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destroyed or impaired, except in accordance with the regime set out in the
Native Title Act (these are set out in detail in Section 9.2 of this report).

Whilst we are not suggesting that the State procedures should duplicate the processes
provided by the Commonwealth, it would be folly to establish procedures which are
so far out of kilter with the Commonwealth regime that Aboriginal people will
immediately become dissatisfied and request Commonwealth intervention.

The

reality is that State legislation in this area can no longer operate in a vacuum, ignoring
the substantial rights afforded to Aboriginal people by Federal legislation.

Recommendations

+
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6.6

COMPENSATION

Section 51 (xxxi) of the Australian Constitution empowers the Federal Government to
acquire property on 'just tenns'. That section has been interpreted as a constitutional
guarantee of the rights of ownership of property and to proper compensation if the
property is resumed by the Federal Government. There is no similar constitutional
restriction on the States.

6.6.1

Compensation under the Act

The issue of compensation was almost entirely ignored by respondents. Section 14
of the Act currently provides:
'Except as is required by the provisions of this Act compensation is not
payable to any person by reason that the property in and the right to
possession, occupation or use of any place or object is vested in the
Museum on behalf of the Crown by the operation of this Act. '

Section 22 of the Act provides that where a person has an interest in land which is
declared as a protected area and vested in the Trustees then that person is entitled to
be paid reasonable compensation for the extent to which his

inter~st

is prejudicially

affected. Where reasonable compensation cannot be agreed or a sufficient discharge
for compensation given, then the land may be compulsorily resumect-as though for an

+
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acquisition made for the purposes of protection and preservation of a place of
scientific or historical interest under the Public Works Act 1902. There are also
provisions in the Act by which the Trustees can acquire Aboriginal objects at a
'reasonable price' determined by the Local Court (ss. 43, 47).
The Act deals with compensation on compulsory acquisition of places and objects. It
does not deal with compensation to traditional custodians for any extinguishment or
impairment of their cultural heritage, for example because of a consent by the
Minister which results in destruction of or interference with Aboriginal sites in the
general interests of the community under s.l8(3).
Aboriginal heritage legislation may also impact on non-Aboriginal property rights in a
number of ways, for example:

+

by conferring access rights on traditional custodians;

+

by restricting what may be done in or around a site;

+

by regulating use of a site.

We believe that interference or regulation either with non-Aboriginal property rights
or tbe use and enjoyment of a site by Aboriginal people should not give rise to a right
of compensation under heritage legislation unless there is some permanent
deprivation of rights and interests involved.

Any other result would be

administratively impractical. That general principle is subject to any compensation to
which native title holders may be specifically entitled under the NTA.
Permanent deprivation of property rights and interests would not arise from
restrictions on land use, for example by refusing development approval or by granting
approval subject to stringent conditions.

+
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6.6.2

Compensation Under the NTA

The discussion in this section proceeds on the assumption that Aboriginal cultural
heritage is likely to form part of native title rights and interests in areas where native
title subsists (see section 9.2 below).
A majority of the High Court decided in Mabo No. 2 that, subject to the RDA,
extinguishment of native title by inconsistent Crown grant did not of itself give rise to
a claim for compensatory damages (Mason CJ and McHugh J at p. 7). Following the
introduction of the NTA, compensation must now be paid for any expropriation of
cultural heritage which involves native title rights and interests.

The following

discussion only relates to land where native title has survived. On land where it has
been lost or extinguished the question of compensation is a matter of policy.
However, if compensation is to be given, it appears to us to be desirable for
compensation principles to apply equally in cases where native title has survived and
those where it has not.

·

The High Court in WA v Commonwealth disposed of any argument that the State was
not liable under the NTA to provide compensation for the extinguishment or
impairment of native title:

'If the Commonwealth chooses to confer on Aborigines who hold native title
a right to compensation for its divestiture, the question is whether the
confe"ing of that right is within power. · The duty to pay compensation is
imposed by the Native Title Act on the party who effects the divestiture or
who requests that the divestiture be effected The duty to pay arises on the
doing of the effective act of divestiture.

The conferring of the right to

compensation on the divested holders of native title is as much a special
law for their benefit as the law which protects native title from divestiture.'
(p55)

The NTA imposes an obligation on States or Territories to pay compensation for past

+
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acts which were invalid because of the existence of native title as well as for
permissible future acts. In this chapter we only consider the issue of compensation in
relation to permissible future acts.

Section 23 of the NTA imposes upon a State or Territory an obligation to pay
compensation to native title holders if a permissible future act which extinguishes or
impairs the enjoyment of native title is attributable to that State or Territory. Acts
. which discriminate against holders of native title because they could not be done to
freeholders will not be permissible at aU (s.235).

Whether a future act is

discriminatory or not will depend on the particular facts. However, it appears to us
that the authorised destruction of an Aboriginal site under s.JS of the Act is,
arguably, discriminatory against the relevant Aboriginal people if it involves the loss
of their native title rights and interests.

Generally, native title holders will be entitled to compensation for any permissible
future act on just terms 'for any loss, diminution, impairment or other effect of the act
on their native title rights and interests' (s.SJ(l)). However, if there is a regime in
place under which holders of freehold title would be entitled to compensation, then
native title holders will also be entitled to compensation on the assumption that they
held freehold title instead - whether or not that results in payment on 'just terms'.
(ss23(4); 51(3); 240). The intention is to ensure that holders of native title rights and
interests are treated the same as holders of freehold title where compensation is
provided for freehold owners. Where there is no provision for compensation then the
entitlement will be on

~ust

terms', although regard may be had to any principles or

criteria in any compulsory acquisition Act of the relevant State (s.51(4)).

Different provisions govern compulsory acquisition. For a compulsory acquisition
law of Western Australia to apply to an acquisition of native title, the law must faU
within the definition of 'Compulsory Acquisition Act' in s.253, which means that it
must:

+
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+

permit compulsory acquisition of both native title rights and interests and
other interests; and

+

provide for compensation for acquisition of any native title rights and
interests; and

+

contain provisions allowing for holders of native title rights and interests to
request non-monetary payment eg, by the transfer of property or the
provision of goods and services.

If the relevant law is a Compulsory Acquisition Act, then compensation for the
acquisition will be on just terms, but may be determined having regard to any
principles or criteria set out in the Act (ss.23(3); 51(2)).

State laws providing for compulsory acquisition are therefore required to comply
with the definition of'Compulsory Acquisition Act' as a condition of permitting them
to operate effectively (WA v Commonwealth, 55).

The effect of the NTA on

compulsory acquisition of native title rights and interests was summed up by the High
Court as follows:

'... "the Native Title Act" does require the State, if it exercises a power of
compulsory acquisition - a power which any government must have to
perform its junctions - to pay compensation as prescribed by s.51. That
measure of compensation cannot exceed the measure of "just terms" but
may be less if the lesser payment involves no discriminatory treatment of
the Aboriginal holder of native title.' (WA v Commonwealth, 60)

AU of the above rights conferred on native title holders in respect of compensation
for permissible future acts are conferred directly by the NTA and not by the State law
by or pursuant to which native title is extinguished or impaired (WA v

Commonwealth, 55).

•
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6.6.3

General Compensation Principles

Compensation for extinguishment, suspension or impairment of rights of traditional
usage were dealt with at some length in Part 4 of the LTTU.

The limit on

compensation was to have been the amount that could have been determined under
the Public Works Act 1902 if the land had been held under or subject to a title and
had been taken or resumed compulsorily (LTTU s.38(l){c)). An additional amount
of up to 20% was to be awarded for loss of or interference with special attachment to
the land or spiritual or cultural connection with the land (s.38(1)(h)).
The LTTU therefore equated the measure of compensation payable to the holders of
native title to the compensation payable to the holders of other forms of title. The
High Court observed that 'on its face, the compensation provisions do not appear to
discriminate against the holders of native title (or the holders of s. 7 rights) in a way
that is inconsistent with. s.l 0( I) of the Racial Discrimination Act.' However, it
doubted whether aU of the compensation provisions of the LTTU conformed with s.9
of the RDA - a matter that it found unnecessary to decide (WA v Commonwealth,
34-5). Section 9 of the RDA makes it unlawful for a person to do any act involving a

distinction based on race which has the effect of impairing the enjoyment of any
human right or fundamental freedom.
While there is little point in examining the compensation provisions of the LTTU in
any detail, it is worth noting below those instances where the compensation
provisions of the LTTU conformed - or failed to conform - with the principles set out
intheNTA.
A number of observations may be made concerning the compensation requirements
under the NTA.

+
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+

Non-Monetary Compensation

Compensation, whether under a Compulsory Acquisition Act or not, must
give native title holders a right to seek non-monetary compensation
consisting of the transfer of property or the provision of goods and services
(see s.Sl and esp s.51(6)). The LTTU also envisaged that agreements
regarding compensation would not be limited to the payment of money
(LTTU s.37{1)).

As has been seen, regard may be had to the principles of valuation set out in

existing compensation acts such as the Public Works Act. However, the
valuation of compensation for native title rights presents peculiar difficulties
given the traditional source of the title, its inalienability and communal
nature. There are other bases of valuation which seek to move away from
market value to include concepts of special value and disturbance,
reinstatement and solatium. It remains to be seen whether and to what
extent these concepts will be extended to include compensation for broad
non-economic loss including cultural and religious loss which are
particularly relevant here. (see 0", 6-7)

+

No Multiple Compensation for Same Act

Under the NTA compensation is only payable once for essentially the same
act and any compensation awarded under any other law is required to be
taken into account in determining compensation (s.49). A similar principle
was contained in LTTU s.38{l){b).

+

No Time Limit For Compensation Payments

The NTA provides no time limit for bringing compensation claims and will
prevail over any State legislation which seeks to do so. The LTTU required

+
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claims for extinguishment or impainnent for rights of traditional usage to be
submitted within 12 months (LTTU s.29(3)).

+

Penon Liable for Payment of Compensation

Compensation for pennissible future acts which are attributable to a State
are recoverable from the Crown in right of the State unless the Act is done
at the request of a person, in which case, the law of the State can provide
that the person requesting the act or thing to be done is liable to pay the
compensation (s.23(5)(b)).

+

No Compensation Based on Future Use of Land

Whereas negotiations conducted under the 'right to negotiate procedure'
may include the possibility of native title holders being entitled to payments
worked out by reference to the amount of profits made, or any income
derived, or any things produced (s.33), those matters must not be taken into
account if agreement is not reached and the matter is determined by an
arbitral body (s.38(2)). Similar compensation principles were applied in the
LTTU which provided that regard was not to be had to any future purpose
for which the land was to be used or compensation awarded in respect of
any minerals or petroleum known or supposed to be on or under the land
(LTIU s.38(l)(d) & (e)). Crown ownership of all natural resources (which
would include minerals) has been confinned in Western Australia by the
Titles Validation Act 1995, s.l3(1).

•
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Recommendations
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6.7

INTEGRATION OF PLANNING PROCESSES

Section 18 of the Act provides a mechanism whereby development proponents may
obtain approval for land uses which 'would be likely to result in a breach of s.l7 in
respect of any Aboriginal site that might be on the land'. A number of respondents
identified one of the main shortcomings of the Act as the lack of guidance for
developers to determine whether or not a proposed land use will have this effect.
Furthermore, the section. does not require a user of land to invoke the procedure, and
no provision is made for any other person to refer the proposed development to the
Trustees in circumstances where the developer chooses not to.
The Act therefore fails to establish any processes to ensure that development
proposals which are potentially destructive of Aboriginal heritage are brought to the
attention of the relevant authorities, and made subject to the approval process. In
plllticular, decision-making authorities such as local government, the Department of
Land Administration and the Department of Minerals and Energy are not specifically
obliged to have regard to Aboriginal heritage concerns in the approval processes
adopted by them.
Based on past experience of s.J 8 notices, approximately one third of development
proposals come from residential and commercial development; one third from
government agencies and one third from the mining industry. Such figures are not a
reliable indicator of the type of activities which pose a threat to Aporiginal heritage,
being a reflection of a number of factors, including awareness - or lack of awareness of the law and a willingness to comply with it.

•
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6. 7.1

Approval Processes

It is instructive to compare the Act with certain provisions of the Environmental

Protection Act (1986) ('EPA') which seeks to ensure that environmental concerns are
taken into account in relation to all development proposals. Section 38 of the EPA
provides as foUows:

'38.

(1)

A proposal that appears likely,

if implemented,

to have a

significant effect on the environment, or a proposal of a
prescribed class -

(a)

shall be refe"ed in writing to the Authority by a
Decision Making Authority as soon as that
proposal comes to the notice of the Decision
Making Authority; and

(b)

(2)

· may be refe"ed in writing to the Authority by-

(i)

the proponent; or

(ii)

any other person.

If it appears to

the Minister that there is public concern

about the likely effect of a proposal,

if implemented,

on

the environment, the Minister may refer in writing the
proposal to the Authority.

(3}

•
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(a)

if implemented,

it considers a proposal is likely,

to have a significant effect on the environment;
or

a proposal is of a prescribed class,

(b)

require a Decision Making Authority or proponent to
refer in writing the proposal to the Authority within such
period as is specified in that requirement.'

For the purposes of the above provision, 'proposal' is defined to mean:
project, plan,

programme,

policy,

operation,

undertaking or

development or change in land use, or amendment to any of the foregoing'.

The EPA process contains certain features which could, in our opinion, be usefully
applied to the Act. In particular, the referral of certain development proposals to the
AHPA by statutory authorities, local authorities, the Department of Land
Administration and the Department of Minerals and Energy, should be encouraged.
In this regard, we recognise that it would be difficult for a DMA to know when a
proposal 'appears likely, if implemented, to have a significant effect' on Aboriginal
heritage in the same way that it is able to make such an assessment in relation to the
environment. However, a DMA should be required to refer proposals to the AHPA
whenever it has information that should reasonably lead it to believe that the proposal
might affect any significant Aboriginal area that might be on the land in question. A
DMA must refer a proposal whenever:

+

a site has been registered on the permanent or interim register in the area
covered by the proposal;

+
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+

the area covered by the proposal falls within a prescribed area (this would
allow for regulations to be made under the Act from time to time prescribing
areas which are in particular need of protection); or

+

the DMA has been provided with any other information indicating that there
is reason to believe that a site may exist on the land in question.

Some concern was expressed that this procedure would require a vast number of
development applications to be referred to the AHPA before the issue of title. This is
not necessarily the case. It may be appropriate, for example, for the Department of
Minerals and Energy to issue titles in the ordinary course, but add specific conditions
to the title requiring development approvals in respect of all or part of the land
covered by the mining tenement to be obtained from the ARPA before work
commences, and to refer the relevant paper work to the AHP A at that point.

The proposal also begs the question as to whether DMAs should have direct access
to the location of sites on the permanent and interim register. In our opinion this
would be appropriate.

If DMAs are to play a significant role in ensuring that

Aboriginal heritage is properly considered in the development approval process, they
should be equipped with sufficient material to ensure that they are properly informed
about the Aboriginal heritage value of particular regions affected by their decisions.

This does not mean that DMAs will become privy to confidential information. It
simply means that the location on sites in relevant localities which would in any case
be available to them upon enquiry with the registrar, will be made directly available to
them so that they might over time acquire a familiarity with those places which may
be sensitive from a heritage point of view.

Possibly this could be achieved by

recording the 4 and 6 figure grid references for registered sites on the data base
operated by the Department of Land Administration.

The process of increasing awareness of Aboriginal heritage amongst DMAs and

•
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others could be assisted by the development of heritage training programmes. For
example, local shires could work with the AHP A and RHOs to identity sensitive
heritage areas in advance of development and to make provision for them in their
planning processes.

The above referral process does not rely solely on registration of sites. Where sites
are not registered, the relevant Aboriginal people, or any other person, can provide
information to the DMA before or during the approval process to ensure that the
proposal is referred to the AHP A.

We recognise that in such a procedure registered sites would be more likely to be
protected than unregistered sites. As mentioned earlier in this report, while we do
not consider registration should be compulsory, the Act should operate in a way
which provides incentives for registration to increase the prospect of sites being
identified before they are thre.atened or disturbed by development.

We also recommend that the AHPA has the power to require a DMA or proponent
to refer a proposal to the AHPA along the lines of s.38(3) of the EPA.

Recommendations
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Key to Diagrams

+

AijPA means

Aboriginal Heritage Protection Authority

RHO

means

Regional Heritage Office

RAP

means

the relevant Aboriginal people
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Diagram 1
Development Approval Procedure
(Assuming no disputes as to custodians/site survey requirements)

Application lodged or
referred

AHPA

2
months

RHO
notifies and
consults
I

RAP

I

Objections

No obJections
- Approval granted
Consults/ negotiates with
developer (site surveys if
necessary)

2
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Agreement
(Approval
granted)

l

14
days

RHO
Rolm "'' report•

AHPA
1
month

Grants or refuses
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RAP
1
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MINISTER
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Diagram 2
Private Agreement Procedure

Developer meets with Aboriginal group
and reaches agreement
referred to

RHO
notifies and consults

2

months

.I.____
RAP
_
ObjT~

____,

No objections
Agreement
ratified

As per Diagram 1
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Diagram 3
Disputes as to Custodianship/Site Survey Requirements

Developer lodges application

AHPA

~

refers to

RHO

2 months
notifies and consults

__,~

..__RAP
_

Objections

No objections
Approval granted
Consults/negotiates
with developer (total
2 months)
Dispute between
referred to
custodians or as
to survey
require ents

2-3

AHPA

I

months

Determines
dispute (I month)

refers back to parties with directions

Agreement
(Approval
granted)
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ADMINISTRATION

The procedures recommended in Chapter 6 of this report largely determine the administrative
structure that is appropriate for their implementation. Mention has frequently been made of an
Aboriginal Heritage Protection Authority and Regional Heritage Offices. In this Chapter we
examine:

+

the general principles behind the administrative structure;

+

the AHPA and:

+

7.1

•

its functions;

•

the qualities it requires to fulfil its functions; and

•

its composition and the method of appointing members;

the RHOs and:
•

their functions;

•

the qualities they require to fulfil their functions; and

•

their composition and the method of appointing members.

GENERAL PRINCIPLES

The administrative changes recommended in this chapter are based upon certain
general principles which recur throughout the submissions made to us. These general
principles are considered briefly below in no particular order ofimportance.

+
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7.1.1

'Aboriginalisation'
Many submissions advocated the increased involvement of Aboriginal people in the
administration of any legislation which has as its primary pwpose the preservation and protection of their cultural heritage. There is nothing particularly novel about this. The
ACMC is already in practice a largely Aboriginal body, as are comparable bodies such as
the Aboriginal Areas Protection Authority established under the Northern Territory Act
and the Aboriginal Heritage Committee established under the South Australian Act.
Aboriginalisation as a principle applies equally to both central and regional bodies.

7.1.2

Independence
Allied to the Aboriginalisation of the executive is the desirability, perceived by a
number of respondents, for Aboriginal administrative bodies to be independent from
ministerial direction in their decision making processes so far as possible. The 1980
Amendments resulted in a significant increase in Ministerial control and direction
giving the Minister the power to give the Trustees, the ACMC, the Director or the
Registrar directions of a general or specific nature as to the exercise of their functions
and, in the final analysis, to exercise the powers and perform the duties of the
Trustees and the ACMC himself(s. 11(2); 11(3) and see section 3.1.2 above).
Clause 31 of the 1992 Bill gave the Minister power to direct the proposed Aboriginal
Heritage Authority with respect to the performance of its functions generally or in
relation to a particular matter and the Authority was bound to give effect to that
direction. However, the Minister could not give the Authority directions relating to:

•

the content of any advice, information or recommendation given or made by
the Authority; or

+

the evaluation of the importance or significance of places and objects said to
be associated with persons of Aboriginal descent.

•
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The text of any direction given by the Minister was required to be published in the

Gazelle within 7 days of it being given and to be included in the Authority's annual
report.

While it is appropriate to give the Minister power to direct the AHP A and the RHOs
to perform their functions in accordance with the Act, it is not appropriate in our
opinion for those bodies to be subject to the direction of the Minister in respect of
matters within their own areas of competence, or to make them subject to Ministerial
override except in the exercise of Ministerial discretion involving the general interest
of the community.

7.1.3

Regionalisation

Regionalisation of decision making was often mentioned favourably in submissions
and discussions between working party members.

Effective regional decision

making, if it could be achieved, would have particular relevance to Western Australia
because of the size of the State, the regional differences between Aboriginal people
and the fact that development and heritage issues so often arise in remote locations.
However, as one respondent pointed out, the advantages of the decision makers
being close to the areas of development, site locations and traditional custodians can
be off-set by the disadvantages of an inadequate overview of policy and strategic
issues. Notwithstanding these disadvantages, involvement of Aboriginal people at a
regional level was certainly seen by many respondents as a most desirable objective.

7.1.4

Simplicity

Not surprisingly, respondents were reluctant to attempt to set out a workable
administrative structure. It is not difficult to point to potential problems with any
structure that is put forward in this particularly complex area and several respondents
did so at some length. Certainly, it will take more than a legi.slative framework to
make any administrative system function effectively. However, we believe that a
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system will have a greater chance of success if it is simple rather than complex; if
there are fewer bodies rather than many and if the particular responsibilities of each
of those bodies are clearly demarcated.
7.1.5

Resourcing

Legislation is only as good as the administrative structures that are established to
support it, and administrative structures, with the best will in the world, will not
function unless they are properly resourced. The reason why Aboriginal heritage
legislation works in one State or Territory but not in another is due, it seems to us,
less to the differences between the particular legislation, than to the resources which
are made available for their operation. The complexities involved, the size of the
problem and the need for consultation with and involvement of Aboriginal people in
the process means that proper administrative processes to support Aboriginal
heritage legislation in Western Australia cannot be achieved cheaply.
7.2

ABORIGINAL HERITAGE PROTECTION AUTHORITY

7.2.1

Functions

From the procedures described elsewhere in this report, it appears that the minimum
functions of the AHPA should be to:

+

+

be responsible for the administration of the Act;

+

establish and maintain:

•

a register of areas of significance;

•

an interim register of areas awaiting evaluation; ·
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•

a register of protected areas and temporarily protected areas;

•

such other registers and records as may be necessary or
appropriate;

+
.+

+

evaluate the significance of places and objects;

liaise with and consult RHOs;

carry out research and keep records necessary to enable it to efficiently carry
out its functions;

+

advise the Minister in connection with making emergency declarations;

•

make recommendations to the Minister regarding declarations of protected
areas and temporarily protected areas;

+

process development approval applications and refer them to the RHOs;

+

facilitate consultation and agreement between developers and custodians and
appoint mediators if requested to do so where it is not practicable for those
functions to be carried out by the RHOs;

+

issue and implement guidelines as to site survey requirements, and detennine
disputes concerning surveys and the appointment of consultants;

+

ratifY and record agreements reached between the relevant Aboriginal
people and developers where it is not practicable for it to be done by an
RHO;

+

•

protect and preserve places and objects to which the legislation applies;
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+

hear and detennine disputes as to custodianship;

+

hear and detennine disputes as to whether development can proceed without
interference to sites and, if it can, to issue an approval setting out the terms
on which development may proceed, and otherwise to refuse to issue an
approval;

+

prepare reports for, and advise the Minister, in connection with appeals
made to the Minister from its decisions;

7.2.2

+

keep a register of approvals issued and agreements ratified;

+

assist custodians to gain lawful access to their sites;

+

appoint and trairi persons with suitable heritage experience to be inspectors.

Qualities
It is envisaged that the AHPA would need to:

+

be a central body deciding disputes from the regions with a policy and
strategic overview function which would enable it to 'standardise' decision
making throughout the State;

+

have ready access to technical advice from relevant experts including
anthropologists, archaeologists and lawyers, if that expertise was not already
available within its membership or from AAD;

+

act independently and authoritatively in reaching decisions and to be seen to
do so;

+
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7.2.3

+

meet on a regular basis, preferably in the regions as well as in Perth.;

+

have considerable bureaucratic support.

Composition and Appointment

It is envisaged that the AHPA would resemble the Aboriginal Areas Protection

Authority of the Northern Territory. In particular:

+

it would be composed entirely of Aboriginal people with appropriate cultural
heritage expertise and of considerable standing in their own communities;

+

its members would be representative of all parts of the State so far as
possible;

+

there should be equal representation of men and women;

+

the members would be part-time members;

+

its membership should be large - at least ten and possibly more;

+

it should have the power to co-opt members with relevant experience for
specific matters;

+

appointment could be by the Minister from panels of suitable candidates
nominated

by key regional Aboriginal organisations,

or following

consultation with appropriate bodies such as land councils and heritage
I .

bodies, or put forward in some other appropriate manner.

+
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7.3

REGIONAL HERITAGE OFFICES

7.3.1

Functions

The functions of the RHOs would be to:

+

liaise with the AHP A;

+

serve notices of proposed developments on the relevant Aboriginal people
and organisations in their region in the most appropriate manner;

+

facilitate consultation and agreements between developers and the relevant
Aboriginal people for the protection of places and objects of significance
and appoint mediators to assist if the parties require it;

+

ratifY and record (on behalf of the AHPA) agreements reached between
developers and the relevant Aboriginal people;

+

refer disputes together with all relevant material (including reports) to the
AHPA for decision;

+

,_.

(where appropriate) act under delegated authority from the AHPA to hear
and determine disputes in their regions;

+

take a pro-active role in liaising with the relevant Aboriginal people . in
connection with the identification, recording, preservation, protection and
management of areas of significance in the region;

+

keep a local register of sites in their regions and ensure that material
provided to them in confidence is kept confidential through implementation
of appropriate safeguards;

+
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+

monitor agreements or decisions of the AHP A in their regions;

+

assist in the evaluation of places and objects;

+

assist custodians to gain lawful access to significant Aboriginal areas and to
negotiate access agreements with private landowners.

7.3.2

Qualities

It is envisaged that the RHOs will need to have:

+

sufficient local knowledge to enable them to contact all of the relevant
Aboriginal people and organisations;

+

the necessary ·political and personal skills to promote consultation and
negotiations between developers and the relevant Aboriginal people;

+

the trust and support of the local Aboriginal people in the region;

+

the resources to undertake pro-active cultural heritage management;

+

the necessary technical and bureaucratic skills to enable them to prepare

•

reports for the AHPA, to keep records and to access the central database;

+

7.3.3

the capacity to remain above local politics and not to be controlled or unduly
influenced by any particular local Aboriginal group.

Composition and Appointment

The Heritage and Culture Branch of the AAD already has regionalised offices in
Derby, Port Hedland and Midland. This structure is due to be expanded shortly with

+
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the opening of additional offices at Kununurra, Geraldton, Kalgoorlie and Albany.
These offices could form the core of the RHOs. It is envisaged that:

+

officers in the RHO would be appointed by the AHP A from suitably
qualified, and preferably local, Aboriginal people;

+

the RHOs would comprise both male and female heritage officers;

+

officers should be employed exclusively in connection with the performance
of the RHOs' functions under the new legislation administered by the
Culture & Heritage Branch of AAD and should not be utilised for the
performance of the wider economic and social policy objectives of the AAD;

+

the number and staffing of individual RHOs will depend upon the resources
and personnel available and the workload in particular areas of the State;

+

until such time as effective Statewide coverage can be achieved, the AHP A
should appoint personnel on a temporary or ad hoc basis to perform
functions in parts of the State not effectively covered by a RHO.

Recommendations

•
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7.4

Investigation and Review

An investigation and review of the operation of the Act should be carried out after a

reasonable interval to ensure that the Act is working satisfactorily.
In particular the procedures mentioned in chapter 6 and the new administration

referred to in this chapter need to be reviewed to assess how they are working and
how they might be improved.

Any review should also take. into account the

interaction with Federal legislation and any changes to Federal legislation.

+
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The review period needs to be long enough to meaningfully assess the operation of
the Act and to minimise costs associated with a review, but not so long as to cause
frustration if the Act is not functioning as intended. We recommend that a review be
conducted after 3 years.

Recommendation

+
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The detection and prosecution of offences against the Act and, in particular, offences for
deliberate or reckless desecration of an Aboriginal site under s.17 present almost unique
problems. The size of the State, the remote location of many sites and the fact that (in many
cases) they may not previously have been known, mean that site damage will rarely be
detected when it occurs. In many instances it will not be detected until months or years have
passed - if ever. Even if damage is detected there are obvious evidentiary problems in linking
a particular person with the offence.

A prosecution under the Act gives rise to particular evidentiary problems.

For example,

traditional custodians may be reluctant to give evidence in formal legal proceedings in the
presence of culturally inappropriate persons, even though the court may be sensitive to that
reluctance and do everything possible to accommodate their concerns.

Formal court

proceedings also present technical difficulties as to whether evidence which would normally
constitute hearsay is admissible or not. For example, evidence handed down to custodians or
received by anthropologists may be open to challenge in court on the grounds of hearsay.

To receive protection under the Act, a place must fall within the definition of'Aboriginal site'.
If a site has been destroyed there will be obvious problems in proving that it was a place to
which the b-et applied.

Given all of these difficulties, it is hardly surprising to find that

scarcely any prosecutions, let alone successful prosecutions, have been brought under the Act
in more than 20 years.

Procedures for site avoidance recommended in this report rely to a considerable extent on 'self
assessment' -depending on the developer or other land user for their initiation. Such a system
will only work effectively if there is an enforcement regime that acts as a real deterrent. This
is why the enforcement provisions referred to in this chapter are seen as being so important.

Apart from gratuitous damage to sites, damage is most likely to occur in situations where
there has been inadequate consultation, where procedures and their effect -are uncertain, ilr

+
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where management arrangements put in place to protect sites are inadequate or non-existent.
Some of the procedures recommended in this report should go some way to assist the
protection of sites. These procedures include:

+

early consultation;

+

education programmes for Aboriginal cultural heritage;

+

improved management arrangements for Aboriginal sites in consultation with
Aboriginal people;

+

referral of certain proposals through DMAs.

8.1

PROSECUTIONS
Consent is not required from any person or body to bring a prosecution under the
Act. A prosecution could be brought by the Trustees who will be subject to· the
direction of the Minister. It has been suggested that the powers of inspection given
to the staff of the Museum under s.Sl make it difficult for anyone other than the
Trustees to bring a prosecution (Dillon, 493). The Trustees may delegate any of
their powers or duties under the Act to any person or body (s.13(1)), which would
incrude any powers necessary to initiate or conduct a prosecution. It is also clear
from s.9(2) that the Trustees may authorise a body representative of traditional
custodians to exercise the Trustees' powers of enforcement under the Act in respect
of a place that is of traditional and current importance to them.

Apart from persons authorised by the Trustees, there seems no reason why any
member of the public could not lay an information for an offence. The general rule in
Australia is that any member of the public may initiate and conduct a prosecution for
a summary offence if the alleged breach of the law is of a public nature, which
offences under the Act are.

+
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exercised, we see no reason why it should be removed.

Indeed there may be

compelling reasons why traditional custodians who have suffered as a result of an
offence under the Act should be entitled to bring a prosecution.

Other heritage legislation requires consent to be obtained before a prosecution can be
brought. For example, under s.45(1) of the South Australian Act a prosecution for
an offence against an Aboriginal site, object or remains can only be commenced by a
person authorised by the Minister, except in the case of Aboriginal land under various
South Australian Land Right Acts where a prosecution can only be brought by the
relevant Aboriginal body or by the Minister with the approval of that body. Under the
Northern Territory Act a prosecution for an offence can only be brought by the
Aboriginal Areas Protection Authority (s.39).

The issue of who can institute proceedings was hardly raised by respondents.
However, we consider that in view of the difficulties associated with bringing a
prosecution and the time, resources and energy involved, there will continue to be
limited opportunities for successful prosecutions.

In our view nothing should be

done to require any consents to be obtained before bringing a prosecution or to
restrict the right to do so in any other way.

A prosecution under the Act must be brought within 12 months of the offence

(Justices Act, 1902 s.51). Given the problems of detection referred to above this is
clearly inadequate. In South Australia the period is 6 months but may be extended
with the Minister's consent (s.45(2)). The 1992 Bill proposed a new s.62D which
would have allowed a complaint for an offence against the Act to be brought at any

(

time within 2 years of the time when the matter of complaint arose.

Recommendations

(

•
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8.2

PENALTIES

Penalties for offences under the Act, which have not changed since the Act was
introduced, are set out in s.57(1):

(a)

for a first offence: $500 and/or 3 months imprisonment;

(b)

for a second and subsequent offence:

$2,000 and/or 12 months

imprisonment;

(c)

for a continuing offence: a daily penalty of $100.

On conviction, a court may, whether inflicting any penalty or not, order such
restitution or compensation as it thinks fit (s.57(3)).

Directors, managers, secretaries or other similar officers of a body corporate which ·is
convicted of an offence will also be liable where it is proved that the offence was
committed with their consent or connivance or was attributable to any neglect on
their part (s.57(2)). Courts may also order forfeiture of objects on conviction (s.59).

Not surprisingly, all respondents accepted that the penalties were no longer a
sufficient deterrent and needed to be increased, although there was a large variation

+
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in the suggested increases. It would be tedious to go through all of the provisions in
other heritage legislation. There is a table setting out the situation in 1991 in Senior,

Appendix 5. Perhaps the most relevant comparisons are with more recent heritage
legislation and with penalties which may be imposed under other comparable Western
Australian legislation, such as the Environmental Protection Act 1986. For example:

+

penalty for desecrating a sacred site under s.35 of the Northern Territory
Act: $20,000 or 2 years for a natural person or $40,000 for a body
corporate.

•

penalty for damaging an Aboriginal site, object or remains under s.23 of the
South Australian Act: $10,000 or 6 months imprisonment for an individual
or $50,000 for a body corporate;

+

contravention of a provision in a Minister's declaration that an area is a
significant Aboriginal area under s.22(1) of the Commonwealth Act:
$10,000 and/or 5 years imprisonment for an individual and $50,000 for a
body corporate;

+

causing pollution under the Environmental Protection Act 1986: $10,000
and/or 6 months imprisonment for an individual and $20,000 for a body
corporate.

The 1992 Bill proposed the following increases in penalties:

+

offence under s.I7 of the Act: $10,000 and/or 12 months imprisonment for
an individual and $50,000 for a body corporate;

+

first offence under s.57(1)(a): $2,000 and/or 3 months imprisonment for an
individual and $10,000 for a body corporate;

+
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+

second and subsequent offence under s.57(1)(b): $10,000 and/or 12 months
imprisonment for an individual and $50,000 for a body corporate;

+

continuing offence under s.57(1)(c): $500 a day for an individual and $2,500
for a body corporate.

Given the seriousness of the offence of damaging an Aboriginal site, we recommend a
substantial increase in penalties comparable to the levels for similar offences in other
jurisdictions referred to above.
The penalties referred to above are maximum penalties where no specific penalty is
provided for in the Act. There are a number of offences ofvarying gravity referred to
throughout the Act. For example:

+

an offence relating to an Aboriginal site under s.17;

+

breach of a consent or authorisation to do anything that would otherwise
constitute an offence (s.55);

•

contravening any regulations relating to protected areas (s.26(2));

+~

interfering with marking of protected areas (s.23(2));

+

wilfully obstructing any person acting in the execution of the Act (s.54(1));

+

disclosure of trade secrets- penalty $1,000 (s.56);

+

various offences in connection with Aboriginal objects under Part VI.

The Regulations also create a number of specific offences in relation to Aboriginal
sites or protected areas or land held subject to a covenant in favour of the Trustees.

•
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Sometimes a specific penalty of $50 or $100 is specified for an offence, but where no
penalty is specified then the penalties are those provided by the Act (Reg 9).

We believe the penalties provided under the Act should be in proportion to the
seriousness of the offence. Only rarely does the Act provide for lesser penalties
where it creates an offence - for example, unauthorised disclosure of information
under s.56 for which the prescribed penalty is $1,000.

The maximum penalties

referred to above should be for the more serious offences, and in particular for
damaging an Aboriginal site without consent or authorisation (s.17) or breaching
conditions applying to a consent or authorisation (s.55).

Recommendations

(

'

I

'

I'

+
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A number of respondents supported the payment of restitutional compensation as set
out in s.57(3) and made a number of suggestions as to the use to which such amounts
might be put.

One suggestion was to pay an amount directly to the affected

Aboriginal community or group, while another suggestion was to put the money into
a general fund for recording and protecting Aboriginal heritage.
Some respondents also advocated forfeiture of rights in addition to monetary
penalties and imprisonment. One respondent believed that substantial penalties were
often advocated in the mistaken belief that they would deter large mining companies
from destroying Aboriginal heritage. However, on the contrary:
'We suggest that it frequently is smaller scale developments, eg. gravel and
sandpits, agricultural practices, caravan parks, sub-divisions and other
such developments which are likely to have the greatest numerical and
cumulative impacts on heritage places.

It is therefore appropriate to

develop other penalties appropriate to such circumstances.

We would

suggest that such penalties may include cancellation of relevant licences,
permits and consents, meeting the cost of conservation works, repairs etc.'

Section 58 of the Act, which was repealed by the 1980 Amendments, contained a
provision enabling the court to order suspension or forfeiture of any right, title or

+
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interest held by a person in the relevant land (including a mining tenement), but this
sanction only applied:

+

following a conviction; and
( I

+

where an offence was committed knawingly, for the purposes of gain and

with intent to defeat the purposes of the Act.
It seems to us that it would be difficult to object to forfeiture in such circumstances.

Recommended changes to s.18( I) of the Act will, if implemented, mean that a
development proposal will not be restricted to 'the owner of any land' (see section
6.5.4).

These changes mean that a person who commits an offence will not

necessarily have any right, title or interest in the land.

Forfeiture provisions

envisaged by the repealed s. 58 might therefore be inapplicable in many cases.

Section 80 of the Heritage of Western Australia Act 1990 allows the Governor, by
Order in Council, on the advice of the Minister, to impose a moratorium on
development on a particular place where a person is convicted of an offence which

(

'

constitutes a contravention of certain orders, including a conservation order. The
effect of the moratorium is to prevent development or use of the land, or only to

\

allew development or use of the land subject to conditions, for up to 10 years.

In our opinion some penalty in addition to a financial penalty is required to provide a

more appropriate disincentive, particularly for damage caused to sites by small scale
operations.

Other types of penalty were mentioned by respondents includfug

community service orders and heritage training programmes. One respondent made
the valid point that increased penalties (whether financial or otherwise) can only be
justified if they are linked to clear and functional procedures.

•
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On balance we recommend that the courts be given the additional power to impose a
moratorium on the use and development of a particular place for up to I 0 years or to
impose conditions on such use and development following a conviction against the
Act.

Recommendations

8.3

AVERMENT AND ONUS OF PROOF
The Act allows for specific matters that must be proved in a prosecution to be taken
as proved unless evidence to the contrary is given by the defendant (averment).
Without these provisions prosecutions, already difficult, would be all but impossible.
For example:

+

in any proceedings the onus of proof that the provisions of the Act do not
apply to any place or object lies upon the defendant (s.60(2));

+

where there is an averment that an act occurred within an Aboriginal
site, then on the act being proved there is a presumption, in the
absence of proof to the contrary, that the act occurred within the
Aboriginal site (s.60(3));

+
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+

the fact that there was no consent or authorisation for an offence
shall be deemed to be proved in the absence of proof to the contrary
(s.61 ).

The Act also provides that documents purporting to be signed by the Registrar or
Minister are to be taken as evidence without having to prove the signature or the
office, or that the person signing held the appropriate office (ss.60(1) and (4)).

We consider that the unique difficulties of bringing a successful prosecution under the
Act necessitate the measures referred to above, which can hardly be said to have
operated oppressively or unfairly given the almost total absence of successful
prosecutions to date.

Recommendation

I

'

\
8.4

DEFENCES

The Act provides a special defence of lack of knowledge in s.62 as follows:

'In proceedings for an offence against this Act, it is a defence for the
person charged to prove that he did not /maw and could not reasonably be
expected to have known, that the place or object to which the charge relates
was a place or object to which this Act applies. '

•
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Similar defences are available to persons charged with an offence in other
jurisdictions. In the Northern Territory it is a defence for a defendant to prove that
he had 'no reasonable grounds for suspecting that the sacred site was a sacred site'
(s.36(1)). However, that defence is not available where the alleged offence occurred
on Aboriginal land under ALRA unless the defendant can show that his presence on
the land was not unlawful and that he had taken reasonable steps to ascertain the
location and extent of any sacred sites.

One respondent, while accepting that offences should apply to registered sites or
unregistered sites which were known or should have been known, found it
'completely unacceptable' that a person might be convicted of an offence in respect of
conduct which he could not reasonably have been expected to know was unlawful.

For reasons given elsewhere we believe that a comprehensive system of registration
of sites is both impractic~ and unworkable. However, we agree that in a system that
provides blanket protection for Aboriginal sites, whether registered or not, it is
unreasonable to make it an offence to damage sites irrespective of whether the person
had knowledge of the site's existence. That degree of knowledge must, however, be
examined in the light of compliance with the new procedures proposed in this report.
Thus, the defence should not apply to a person who ignores the procedures or
intentionally turns a blind eye to them.

The 1992 Bill included a qualification to the special defence of lack of knowledge. It
provided that a person would be deemed to have known of the existence of an
Aboriginal site if that person:

+

+

had been required to apply for a clearance pennit;

+

had been notified of the existence of a registered site; or
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+

had been warned by a central or regional heritage authority or by a warden
about the existence of an Aboriginal site in the area.

Generally we support such a qualification to s.62.

Recommendation

(

'

8.5

POWERS OF INSPECTION

Powers of inspection are given to enter premises to examine any Aboriginal site or
object believed to have been of sacred ritual or ceremonial signific~ce to Aboriginal
people, and to make such examination and enquiry and tests and ask such questions
and request such information as are thought desirable (s.Sl(l));

•
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powers of inspection:

+

only apply to the staff of the WA Museum and any person they think
competent to assist; and

+

do not extend to premises used exclusively as a private dwelling.

The Act provides for honorary wardens to be appointed for the purposes of the Act,
either throughout the State or in a specific area according to the terms of their
appointment (s.50(1); Reg. 11(1)). While the powers given to particular wardens
depends upon the terms of their appointment, their use is mainly concerned with the
enforcement of the Regulations relating to Aboriginal sites and protected areas in a
regional context. Although there is no requirement for wardens to be Aboriginal,
honorary wardens with a particular concern or interest in heritage matters have been
appointed from amongst )ocal Aboriginal people. The appointment of wardens has
been on an ad hoc basis and has been hampered by the lack of resources available for
training.

A number of submissions supported the involvement of Aboriginal people in
enquiring into offences under the Act. The South Australian Act provides for the
appointment of inspectors with specific powers of entry and inspection.

These

powers must not be exercised contrary to a direction of the Minister or contrary to
the wishes of the relevant traditional custodians in relation to a particular area (South
Australian Act, ss.15-18).

Under s.17(1) ofthe South Australian Act an inspector may, for the purposes oftlie
Act:

+

at any reasonable time enter any land for the purpose of inspecting an
Aboriginal site or object or a site or object that the inspector has reason to
believe is an Aboriginal site or object;

+

Minter Ellison Northmore Hale

209

Chapter 8 - Enforcement

+

at any reasonable time enter and inspect any land, premises, vehicle or place
for the purpose of determining whether a provision of the Act is being or has
been contravened or complied with;

+

at any reasonable time enter and inspect land for the purposes of determining
whether an Aboriginal heritage agreement entered into under the Act is
being, or has been, complied with;

+

seize and retain:

•

an Aboriginal object in relation to which the inspector has reason to
suspect that an offence has been or is about to be committed;

•

•
+

anything that affords evidence of an offence against the Act;

exercise reasonable force to prevent the commission of an offence against
the Act, or the continuance of such an offence;

\

require a person whom the inspector reasonably suspects of having
committed or being about to commit an offence against the Act to state the
person's full name and usual residential or business address;

+

require a person holding or required to hold an authorisation under the Act
to produce that authorisation for inspection.

We believe that the appointment of suitable persons to be inspectors throughout the
State would greatly assist in the detection and prosecution of offences against the
Act. While inspectors could be either Aboriginal or non-Aboriginal we believe it
would be appropriate to involve local Aboriginal people as much-as possible in the
protection and preservation of their own heritage. The appointment of inspectors

+
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would replace the current system of wardens.

Recommendations

8.6

APPLICATION OF ACT TO THE CROWN

The Act does not contain an express provision that it is to bind the Crown, its
agencies and employees. It is often stated that the High Court decided in Bropho No.

1 that the Act binds the Crown as well as other persons (eg Boer & Brown, 39).
That is an over-simplification. In Bropho No. 1 the High Court held that although
the Act did not expressly bind the Crown, the generally expressed provisions of s.l7
applied indifferently to natural persons including State Government_ employees. The
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Court did not consider whether:
•

s.l7 was directly applicable to the Crown, its agencies or instrumentalities;
or

•

the Crown, or its servants, were bound by the provisions of the Act other
than s.l7.

In the 1992 Bill, proposed s.4A(I) was as follows:
'Subject to this section, this Act binds the Crown not only in right of
Western Australia but also, so far as the legislative power of Parliament
permits, the Crown in all its other capacities.'

A provision in these terms would ensure that:

•

the State of Western Australia and its agencies or instrumentalities are
bound by the legislation; and

(

'

+

other States and the Commonwealth and their respective agencies and
instrumentalities are also bound by the Act.

\
The 1992 Bill followed the recommendations in Senior s.5.2 which, if followed,
would have the effect of ensuring that State trading bodies established by legislation
in other States, or Commonwealth statutory corporations such as Australia Post,
which have a limited liability to State laws, are also bound.
All submissions received which commented on the matter accepted that the Act
should equally apply to the various governmental, commercial and industrial
instrumentalities of the Crown. Any other conclusion would largely frustrate the

•
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preservation and protection of Aboriginal cultural heritage. In the words of the High
Court:
consideration of the subject matter and disclosed policy and
purpose of the Act seems to us to mak£ it apparent that it was not
the legislative intent that the activities of government employees,
be they bulldozer drivers, demolition workers or dynamiters,
acting in the course of their duties, should be excluded from s. 17's
prohibition of destroying or damaging Aboriginal sites or objects
without the authorisation of the Trustees or the consent of the
Minister.' (Bropho No. 1, 25)

Proposed ss.4A(2)-(9) of the 1992 Bill provided exceptions to the general principle
that the Crown should be bound in cases of emergency threatening the health or
safety of the public. Under these provisions, the Minister is empowered to declare
that all or any of the provisions of the Act do not apply in respect of certain works.
The provisions are, in our opinion, not unreasonable because:

+

the circumstances in which a declaration may be made are specifically
limited and must involve a matter of urgency concerning health and safety
considerations;

+

a declaration by the Minister must be published in the Gazette; and

+

any declaration made by the Minister is open to parliamentary scrutiny and
disallowance by either House.

+
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Recommendation

I

l

•
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CHAPTER9
INTERACTION WITH OTHER LEGISLATION

9.1

COMMONWEALTH HERITAGE LEGISLATION

The Commonwealth Act was only intended as a safety net for the protection of
Aboriginal heritage where a State or a Territory:

+

either had no law capable of providing effective protection; or

+

was not taking action to give effect to that law.

The Commonwealth Minister, in introducing the legislation, put it this way:

'The Commomvealth is not attempting to cover the legislative field in this
area of heritage protection. The Bill expresses an intention not to exclude
or limit the operation of a law of a State or Territory that is capable of
operating concurrently with it. In practice the Commomvealth sees this as
legislation to be used as a last resort. The processes for the making and
continuation of declarations will ensure that full recognition will be given
to relevant State and Territory laws, and cooperation will be sought from
State and Territory Governments.' (Hansard 9111584, 21 31)

Section 13(2) requires the Federal Minister, before making a declaration, to consult
with his State or Territory counterpart as to whether there is effective protection of
the area or objects under State or Territory law.

However, any failure to comply

with s.l3(2) does not invalidate the making of a declaration (s.13(4)).

Once a

declaration has been made the Federal Minister must revoke it if he is satisfied that
the law of the State or Territory makes effective provision for the protection of the
particular area or objects (s.13(5)) .

•

Minter Ellison Northmore Hale

215

Chapter 9 - Interaction with Other Legislation

When the Act was originally introduced it was stated that the Commonwealth would
be reluctant to intervene in the processes set up under State legislation unless it was
absolutely necessary:

'The Commonwealth wants to encourage States and Te"itories to use such
legislation as they have in the interests of the Aboriginal and Islander people
for whose benefit it was passed

Where that legislation is inadequate the

Commonwealth will, through this legislation, encourage changes to be
made.' (Hansard, 915184, 2132)

The Commonwealth Act was originally to expire after 2 years. However, it was
extended indefinitely by an amending Act which commenced on 24 June 1986 and
which deleted the 'sunset provision' in s.33 . When the amendment was introduced
the Federal Minister stated:
(

I

'
'This Act must remain to cater for exceptional occasions where mediation
and negotiation is needed'. (Hansard 16/4186, 2419-20).
(
I

In this context it should be noted that the Minister under s. 13(3) of the

Commonwealth Act has the power to appoint a person to attempt to resolve, -to the
satisfaction of the applicants and himself, any matter relating to an application for a
declaration. This power was exercised recently with a successful outcome when the
Federal Minister appointed the Hon. Fred Chaney to resolve a dispute at the Bow
River Diamond Mine in the Kimberley region of Western Australia.

The Commonwealth Act does not appear to have caused the problems that were
anticipated at the time of its introduction. Comparatively few declarations have been
made. For the I 0 year period from 1984-94:

+

a total of 127 applications for the protection of areas _and objects were
received (118 for areas and 9 for objects);
I

+
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+

40 applications (31% of the total) came from Western Australia;

+

all applications from Western Australia were for the protection of areas -

there were none for the protection of objects;

+

the Minister made only 8 declarations as a result of the 127 applications;

+

only 2 declarations related to Western Australia - the Broome Crocodile
Farm and the Old Swan Brewery.

(Ministerial Council on Aboriginal and Torres Strait Islander Affairs: Draft Working
Party Report on Aboriginal Heritage, 1995, Appendix E).
The potential for intervention by the Commonwealth in State heritage matters under
the Commonwealth Act would be minimal if State law provided effective protection subject of course to action being taken to give effect to that law. As Wilcox, J
observed in Bropho No. 3:

'The adjective "effective" requires that the protection offered by the State or
Territory legislation be more than nominal or theoretical, it must be such
as to ensure that the area will be protected under State or Territory law.
This is consonant both with the usual meaning of the word "effective" and
the scheme of the Act that, in such a case, a declaration is not to be made
under the Commonwealth Act (s.l3(2)} or,

if made, revolred (s.J3(5)}. It is

not to be supposed that parliament intended that the protection of the
Commonwealth Act should be denied by a statutory mirage.' (p.28)
Similarly, Carr, J in the Crocodile Farm Case made the point:

'... that the intent of the Commonwealth Act is to allow the Commonwealth
Minister to intervene to protect a site in a case in which he or she talres a

+
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view of the relevant public and private interests different from that taken by
the State Minister.' (p.49)

No doubt one of the main considerations of the Commonwealth in introducing the
legislation was to persuade or cajole States and Territories into amending their laws
in the area of Aboriginal heritage preservation and protection to conform with criteria
which the Commonwealth considered acceptable.

For this reason particular

importance must be given to the definitions and the type of protection afforded under
the Commonwealth Act.

However, it must be remembered that the purpose of the

Commonwealth legislation is to provide a safety net. It will therefore differ from the
primary Aboriginal heritage legislation of the States and Territories and should not
necessarily be slavishly adopted.

The Land, Heritage and Environment Branch of ATSIC has put forward criteria to
evaluate the effectivenes~ of State legislation. These criteria are at present only in
draft and are subject to qualifications and additions which are not specifically stated.
However, they reflect the categorisation and criteria developed by NASAC set out in
a report for a NASAC meeting in March 1993 by Mr David Ritchie. They are stated

(

'

to be as follows:

+

The extent to which the protection under the Act is aimed at all aspects of
contemporary Aboriginal traditions, inclusive of archaeological and
traditional sites.

(

'

In relation to this criteria we believe the definitions in the

Commonwealth Act do provide an appropriately inclusive approach.

+

The extent to which Aboriginal sites are given blanket (or automatic)
protection if they fall within the definition in the Act.

+

The extent of constraints on the powers of Executive Government to
override protection of sites (eg. whether the views of AbQriginal custodians
have to be taken into account; whether the relevant decision-maker is
I

•
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required to give reasons; whether the decision is subject to review by
Parliament).

+

The effectiveness of enforcement (penalties, prosecutions, onus of proof;
defences).

+

Whether there are incentives for private land holders to assist Aboriginal
Heritage protection (eg. by private agreements between custodians and land
holders as provided for in Part IIA of the Commonwealth Act).

+

The inclusion of site protection procedures in planning processes.

+

Whether the Act binds the Crown and its authorities.

+

The extent of the involvement of Aboriginal custodians in the administration
of the Act and decisions affecting sites. In particular :
•

the degree of independence of the body responsible for evaluating
and recording sites;

•

the degree of control of the body by Aboriginal custodians;

•

the degree of protection of information provided to it on a
confidential basis.

+

The extent to which site clearance procedures for development on land
minimise the amount of confidential information required to be revealed by
Aboriginal custodians (work programme clearance v site identification).

+

Whether the Act also covers the protection and rerum of significant
Aboriginal objects.

+
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9.2

NATIVE TITLE

The NTA makes scarcely any reference to how it is intended to interact with the
various cultural heritage legislation that is in place in the States and Territories.
However, there seems little doubt that cultural and spiritual activities of Aboriginal
people are at the heart of the rights and interests which the NTA seeks to recognise
and protect.

9.2.1

Content of Native Title

'Native title' or 'native title rights and interests' as defined in s.223(1) means:

'... · the communal, group or individual rights and interests of Aboriginal
peoples or To"es Strait Is/ClJ!Ckrs in relation to land or waters, where:

(a)

the rights and interests are possessed under the traditional laws
acknowledged and the traditional customs observed, by the
Aboriginal peoples or To"es Strait Islanders; and

(b)

the Aboriginal peoples or To"es Strait Islanders, by those laws
and customs, have a connection with the land or waters; and

'

\

(c)

the rights and interests are recognised by the common law of
Australia.'

The nature and content of native title will vary with custom and tradition but would
clearly appear to be wide enough to encompass particular sacred associations of
Aboriginal people with their land:

'Native title has its origin in and is given its content by thl} traditional laws
acknowledged by and the traditional customs observed by the indigenous
inhabitants of a territory. The nature and incidents of native title must be

•
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ascertained as a matter offact by reference to those laws and customs. ' (per
Brennan J, Mabo No. 2, 42)

Native title rights and interests specifically include hunting, gathering and fishing

(NTA s.223(2)).

It is inconceivable that they do not also include ritual and

ceremonial activities and other spiritual activities carried out on the land in
accordance with traditional laws and customs.

The fact that native title and heritage matters are often inextricably intertwined and
the fact that the National Native Title Tribunal established under the NTA has not
been specifically empowered to deal with heritage issues have been recognised as a
shortcoming in the NTA by the President of the Tribunal:

'In many cases, native title applications will themselves give rise to heritage
issues and wider questions of land use and access. It would be appropriate
for the Tribunal to be able to take an integrated approach to such
mediations rather than the artificial and somewhat fragmentary approach
that some seek to thrust upon it by reference to native title issues only.'
(French, 13)

9.2.2

Interaction Between the NTA and Heritage Legislation

We tum now to look at the interaction between the NTA and heritage legislation and
to examine whether and, if so, in what ways the NTA may place limitations on the
provisions of heritage legislation in the future, especially where those provisions
purport to restrain the enjoyment or exercise of cultural or spiritual rights and
interests or to authorise their extinguishment. The following analysis closely follows
the analysis by the High Court in WA v Commonwealth at pp36-46.

The first of the main objects for which the NTA was enacted was .to provide for the
recognition and protection of native title (s.3(a)).

This object is achieved by a

statutory declaration that native title 'is not able to be extinguished contrary to this

+
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Act' (s.ll(l)). The effect of this provision was explained by the High Court in WA v

Commonwealth as follows:

'The protection given to native title by this provision removes its
vulnerability to defeasance at common law by providing a prima facie
sterilisation of all acts which would otherwise defeat native title. By that
prima facie sterilisation, s.JJ(l) ensures that the exceptions prescribed by
other provisions of the Act which permit the extinguishment or impairment
of native title constitute an exclusive code. Conformity with the code is
essential to the effective extinguishment or impairment of native title. The
Native Title Act thus governs the recognition, protection, extinguishment
I

I

and impairment of native title.' (pp36-37)

The NTA is not intended to affect the operation of any law of a State or Territory
that is capable of operatmg concurrently with it (s.S). The question of whether or not
a State or Territory law is capable of operating concurrently with the NTA may be a
difficult matter to deterrnme. In Mason the Supreme Court of New South Wales
found that a provision which merely regulated the taking of abalone was not
mconsistent with the existence of a native title right to do so because it did not
prevent the exercise of that right altogether. It therefore appears that an Act which
deals with the regulation of Aboriginal heritage may well be capable of operatmg
concurrently with the NTA.

However, if Aboriginal heritage legislation makes

provision for the extmguishment of native title rights and interests contrary to the
provisions of the NTA then it would not be capable of operatmg concurrently with
theNTA

If heritage legislation gives additional protection to Aboriginal sites from that
contained m the NTA, then that higher level of protection will not be affected. For
example, m deterrnmmg whether certam permissible future acts may be done under
the NTA, the arbitral body must take into account a number of crite~a includmg:
I

\

+
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•

the freedom of access by native title parties to the lands or waters concerned
and their freedom to carry out rights, ceremonies or other activities of
cultural significance on the lands or waters in accordance with their
traditions; and

•

any area or site on the land or waters concerned of particular significance to
the native title parties in accordance with their traditions (s.39(1)(a)(iv) and
(v)).

The NTA specifically provides that the fact that those matters are taken into account
does not affect (that is restrict) the operation of any Commonwealth, State or
Territory laws which protect or preserve areas or sites of significance (s.39(2); see
also Explanatory Memorandum to the Native Title Bill, Part B. c/.37).

Generally, the NTA does. not prevent any legislative or other acts being carried out in
relation to native title land provided the act could equally be done in relation to
freehold land (s.235(2) - (6)).

Thus laws relating to heritage, the environment,

health, safety, compulsory acquisition and such other matters will apply equally to
native title land as they do to freehold land. However, the High Court in WA v

Commonwealth made it clear that it is no longer acceptable, whatever the
administrative inconvenience might be, to treat native title as a lesser fonn of title that
can be disposed of at will:

'Such practical difficulty as there may be in the administration of the
legislation of Western Australia governing land, minerals and pipeline
transportation of petroleum products, can be attributed to the realisation
that land subject to native title is not the unburdened property of the State
to use or dispose of as though it were the beneficial owner. The notion that
the waste lands of the Crown could be administered as the ''patrimony of
the nation" and that the traditional rights of the holders of native title could

+
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be ignored was said to be erroneous in Mabo No. 2 and the effect of the
Native Title Act on State administration must be seen in that light.' (p59)

There are provisions in the NTA which confer immunity on native title holders from
laws intended to have general application in certain circumstances.

Section 211 of the NTA applies if:

+

certain activities (including cultural or spiritual activities) are being carried
on in relation to land or waters; and

+

the law of the Commonwealth, a State or Territory prohibits or restricts
those activities from being carried on except in accordance with a licence,
permit or other instrument granted or issued under the law; and

+

the law is not one that confers rights or interests only on, or for the benefit
ot; Aboriginal people.

If these provisions are satisfied then s.211(2) removes the requirement for a licence,
permit or other instrument to be held as a condition of exercising or enjoying a
cultural or spiritual activity or any other native title right and interest covered by
s.2l1 (3 ). The immunity conferred by s.211 only applies for the purpose of satisfying
personal, domestic or non-commercial communal needs.

If the affected law is a State law then its validity is unimpaired but its operation is
suspended in order to allow the particular native title rights and interest to be enjoyed
without the necessity of first obtaining a licence, permit or other instrument (WA v
Commonwealth, 54).

Aboriginal sites in Western Australia first received statutory recognition in 1972 from
which time it became an offence to damage an Aboriginal site. However, sites are

+
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not protected from the exercise of executive discretion in the general community
interest under s.IS of the Act. That situation has changed with the introduction of
the NTA. In future Aboriginal sites, to the extent that they fonn part of native title
rights and interests, cannot be impaired or extinguished except in accordance with the
provisions of the NTA.

9.2.3

Future Acts

It is now necessary to tum to the NTA to examine the future regime governing the
extinguishment of native title. 'A future act' may be the enactment of a law on or
after I July 1993 or another act done on or after I January 1994 which either validly
'affects' native title or, would be invalid to some extent on account of the existence of
native title (s.233(1)). An act 'affects' native title if it extinguishes the native title
rights and interests or it is otherwise wholly or partly inconsistent with their
continued existence, enjoyment or exercise (s.227).

Future acts are either 'permissible' or 'impermissible'. The following acts occurring in
the future will be permissible:

+

any legislative or non-legislative act which treats native title holders in the
same way as they would be treated if they instead held freehold title
(s.235(2)- (6));

+

certain renewals, re-grants and extensions of commercial, agricultural,
pastoral or residential leases (s.235(7));

+

+

a future act in relation to an offshore place (s.235(8)(a));

+

a future act having a 'low impact' on native title (s.235(8)(b));

+

an agreement between a government and native title holders by which they
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surrender their rights and interests or authorise future acts that will affect
their native title (ss.21; 235(8}(c)).
All future acts which are not 'pennissible' are 'impennissible' (s.236) and, subject to some
. qualifications in s.24 and s.25, are invalid to the extent that they affect native title (s.22).
The general rule is that a permissible future act is valid (s.23(2)}, and thus is of full
force and effect, but there are qualifications to the general rule, the major being:

+

the native title holders have the same rights to notice of intention to do the
future act and any other procedural rights that they would be entitled to if
they held freehold title; and

+

a requirement in the case of certain specified future acts to be given the right
to negotiate about the doing of the act, and if agreement is not reached, to
have the question decided by an arbitral body.

9.2.4

The Right to Negotiate
Subdivision B of Div 3 of Pt 2 of the NT A contains provisions conferring a 'right to
negotiate' on the holders of native title when the Commonwealth, a State or a
Territory proposes:

+

to create, vary or extend a right to mine;

+

to compulsorily acquire native title rights and interests in order to confer
rights or interests on some person other than the acquiring government; or

+

to do some act approved by the Commonwealth Minister administering the
NTA (s.26(2)).

+
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The main application of the right to negotiate procedures to heritage issues will be in

(

the context of the creation, variation or extension of a right to mine (which includes
exploration titles, petroleum titles and quarrying).
Where the right to negotiate procedure applies then native title parties are entitled:

(a)

to notification;

(b)

to negotiation and mediation;

(c)

in the event of disagreement, to have the question determined by an arbitral
body; and

(d)

to have the determination of the arbitral body overruled.

These processes are examined below in detail because they are the procedures that
apply in future under the NTA where new mining interests are created or where
compulsory acquisition is to take place.

(a}

Notification
The Government party must give notice of its intention to do the act under
s.29 to:

+

any registered native title body corporate (including any body
registered within 2 months after the notice is given);

+

any registered native title claimant (including any claimant
registered within 2 months after the notice is given);

+

•

the representative ATSIC body;
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+

any person on whose behalf the act is being done (the 'grantee
party');

(b)

+

the arbitral body (the NNTT or recognised State body); and

+

the public.

Negotiation and Mediation

The Government party is required to give all native title parties an
opportunity to make submissions to it in writing or orally regarding the
proposed act, and must negotiate in good faith with them and the grantee
party with a view to obtaining the agreement of the native title parties to the
doing of the act or the doing of the act subject to conditions to be complied
with by any ofthe parties. The arbitral body must mediate to assist in
obtaining an agreement at the request of any party involved in the
negotiations.

At this stage negotiations can include the possibility of a grantee party
making payments to Native Title parties worked out by reference to profits,
income or production that will eventuate from the act.

If agreement is reached between the parties either before the matter is
referred to the arbitral body or before the arbitral body makes a
determination on the matter, then a copy ofthe agreement must be given to
the arbitral body (NTA s.34).

(c)

Detennination by Arbitral Body

If agreement has not been reached within 6 months after the date of the
notice, then any party may apply to the arbitral body for the matter to be

•
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determined. The arbitral body will be the NNTT in relation to acts of the
State of Western Australia unless there is a recognised State arbitral body
under Western Australian law (NT A s.27). The arbitral body must take 'all
reasonable steps' to make a determination within 6 months from the date of
the application, and if it does not must as soon as is reasonably practicable

I

'
I

thereafter advise the Commonwealth Minister why it is has not done so
(NTA s.36}.

(Note the 6 month periods referred to in this process are

reduced to 4 months where the proposed act involves the grant of a
prospecting licence or exploration licence under the Mining Act.)

The arbitral body must make one of the following determinations:

+

the act must not be done;

+

the act lllllY be done;

+

the act may be done subject to conditions.

The arbitral body is specifically prevented at this stage of the process from
imposing conditions requiring the grantee party to make payments to native
title parties worked out by reference to profits, income or production
I

I

(NTA s.38).

Once an agreement has been made or a determination made between the
parties consisting of a right to mine, then the decision cannot be varied by
the parties in future without leave of the arbitral body (NTA s.40}.

Section 39(1} sets out in detail the criteria which the arbitral body must take
into account in making its determination. These criteria include the effect of
the proposed act on Aboriginal sites.

Broader matters such as public

(

+
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interest and the economic significance of the proposed act to the State are
also considered by the arbitral body .
(d)

Overruling Detenninations

Determinations of an arbitral body may be overruled within 2 months after
they have been made by the Commonwealth Minister if he considers that it
is in the national interest to do so or, where the act concerned is an act
attributable to a State or Territory, that it is in the interest of that State or
Territory. The right to overrule in the interests of the State or Territory is
also given to the relevant State or Territory Minister, but that right only
extends to determinations made by a recognised State or Territory arbitral
body. If no such body exists then a decision whether or not to overrule in
the interests of the State or Territory remains with the Commonwealth
Minister (NT A s..4 2).
A State may make its own alternative provisions to those described above in
relation to its own acts.

However, the Commonwealth Minister must

determine that the State's provisions comply with the requirements set out in
NTA s.43(2).
ln.summary it can be seen that any future acts affecting native title which are covered
by the right to negotiate procedure will be invalid unless:

+

agreement is reached by the negotiating parties;

+

the arbitral body determines the proposed act may be done, with or without
conditions; or

•
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+

in the event of a determination that the act must not be done, a
Commonwealth, State or Tenitory Minister overrules a determination, with
or without conditions.

9.2.5

.

'

Conclusion

It is difficult to see how the Aboriginal heritage legislation of any State can authorise
any act which adversely affects the continued existence or enjoyment of spiritual or
cultural rights and interests of Aboriginal people in areas where native title has
survived, without complying with the NTA. Thus, executive action of the type
envisaged under s.JS of the Act would no longer appear to be a realistic alternative
in some cases - or at least would be open to challenge under the NTA as well as
under the Commonwealth Act.

Of course, this restriction on the State's ministerial discretion would only apply in
areas where native title has survived. It will not apply in areas where native title has
been lost or extinguished. In such areas the only protection afforded to Aboriginal

\

sites is under the heritage legislation of the State and Commonwealth. However, in
Western Australia only I0% of the land area is either freehold or leasehold
(excluding pastoral leases). Therefore, arguably, Western Australia is particularly
affected by the high percentage of land within the State where native title may have
survived (see WA v Commo11Wea/th, 58).

The NTA presents an alternative system to which native title holders can tum for the
resolution of Aboriginal heritage disputes in areas where native title has not been lost
or extinguished. Where extinguishment or impairment of areas of spiritual or cultural
interest is threatened then the procedures set out in the NTA will prevail over any
lesser protection under State or Tenitory laws. Whether this was the intention is
difficult to say. Certainly it does not appear appropriate for there to be this potential

+
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overlap in the legislation. It can be expected that more cases will come before the
Courts in which native title claimants seek to challenge or impede s.IS approvals on
the basis of their native title rights (see for example Djaigween)
In the context of the applicability of the NTA to heritage issues the President of the
National Native Title Tribunal, Mr Justice French, in a discussion paper on proposed
changes to the NTA, has proposed, amongst other changes, that:

+

the Tribunal be authorised to conduct mediations under the Commonwealth
Act and as required on a contract basis by governments, agencies or
organisations;

+

statutory suppo~ will be provided for indigenous land use agreements which
may cover native title, heritage and wider land use access issues; and

+

co-operative arrangements be explored between the Commonwealth, the
States and the Territories in relation to the provision of mediation services
by the Tribunal in conjunction with State or Territory appointed mediators
and that consideration be given to joint appointments.

This interaction between heritage and native title matters invites further discussion
and cooperation between the States and the Commonwealth.
9.3.

OTHER STATE LEGISLATION

The 1992 Bill recognised the potential overlap between the Act and other State
legislation. This was addressed in the draft Acts Amendment (Aboriginal Heritage)

•
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Bill 1992 which proposed amendments to a number of Acts, including the Heritage

of Western Australia Act, the Mining Act, the Environmental Protection Act and the
Conservation and Land Management Act.
9.3.1

The Heritage of Western Australia Act 1990

There appears to be at least a potential for overlap between the Act and the Heritage

of Western Australia Act 1990.
The principal objects of the latter Act relate to 'places' within the State 'which are of
significance to the cultural heritage' (s.4(3)). Each of those two critical expressions is
defined in s.3(1) of that Act.

While the definition of 'place' refers to 'works or

buildings' situated on land, it also includes an 'area of land'.

'Cultural heritage significance' is defined to mean, in relation to a place:

'

'

'the relative value which that place has in terms of the aesthetic, historic,
scientific, or social significance, for the present community and future
generations'.

Further guidance as to the significance that a place may have to the cultural heritage
of the State is contained in the more detailed provisions of s.47(2) of the Heritage of

\

Western Australia Act.
In a publication entitled 'A Guide to the Provisions of the Act', the Heritage Council

1.

ofWestem Australia states that the Act:

'Does not cover pristine natural areas (ie wilderness) nor does it deal with

I

(

Aboriginal heritage, except to the extent that it relates to relatively recent
historical events. These matters are dealt with under other Acts.'

(

+
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While that may have been the legislative intention, it is not, in our view, evident from
the express provisions of the Heritage of Westem Australia Act and, in particular,
from the wide definitions of 'place' and 'cultural heritage significance'. For example, it
is at least open to argument that a place which constitutes 'an Aboriginal site' for the
purposes of the Act would also have, for example, 'historic ... significance' for at least
a portion - if not all - of the 'present community and future generations' for the
purposes of the Heritage of Westem Australia Act.

A place may be entered on the Heritage of Westem Australia Act register where the
Minister is of the opinion that the place:

+

is of cultural heritage significance or possesses special interest related to or
associated with the cultural heritage; and

+

is of value to the present community and future generations,

and that the protection afforded by the Heritage of Westem Australia Act is
appropriate 'notwithstanding that the place may be afforded protection by the
operation of any other written law or law of the Commonwealth' (s.47(1)). (The
reference to 'written law' is to all Acts and subsidiary legislation of this State for the
time being in force- Interpretation Act 1984, s.S)

The potential overlap between the Heritage of Westem Australia Act 1990 and the
Act may well give rise to concerns. If the Act operates effectively, there should be
no need, and no potential, for the duplication that would result in a site being
considered for listing on both registers. If the Act is not as effective as it could be,
the solution should be to address the deficiencies in the Act rather than to allow
recourse to the more general provisions of the Heritage of Western Australia Act.

The 1992 Bill proposed an amendment to the Heritage of Wester~1 Australia Act to
provide that it was not to apply to the protection of the Aboriginal heritage values of

•
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places which are Aboriginal sites within the meaning of the Act, or on which objects
to which the Act applies are situated.

Recommendation

9.3.2

Mining Act 1978

Under the Mining Act, applications for mining tenements (other than prospecting
licences and miscellaneous licences) are detennined by the Minister upon the
recommendation of the warden. The warden hears any objections by any person
against an application for a mining tenement. Section 132(1) of the Mining Act sets
out the jurisdiction of the Warden's Court.

A number of Supreme Court and

Warden's decisions have examined the grounds of objections that the warden may
consider at a hearing.

ln,!lardman, it was held that the warden could consider environmental objections to
an application for an exploration licence. In reaching that conclusion, Reynolds SM
rejected the argument that the warden should rely on the EPA to determine the
environmental impact of a particular proposal. One of the reasons given for rejecting
that argument was that the EPA may not necessarily consider every environmental
issue brought to its attention.

This decision was relied upon by Warden Howard in Terrex.

It was held that a

similar conclusion followed in relation to an objection based on Aboriginal heritage
grounds. In this case, Howard SM considered not only that he was empowered to
assess and detennine an objection based on Aboriginal heritage grJlunds, but that_he

+
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had the power (which, it appears, he exercised) to direct the Trustees of the Museum

'I

to prepare a report on Aboriginal sites on the tenements in question.

The most recent statement regarding the matters to which a warden might give
consideration in hearing an application for a mining tenement was made in Re

French. The majority of the Full Court of the Supreme Court held that, at least in
the case of mining lease applications, the warden could examine issues of public
interest because the warden was acting in a recommendatory role to the Minister.
Under s.lll A the Minister is empowered to refuse an application for a mining
tenement if he is satisfied that, in the public interest, the land should not be disturbed
or the application should not be granted. Neither the scope of the expression 'public
interest' nor the standing requirements of the objector are prescribed in the Mining

Act.
Kennedy J pointed out (p.3) that other legislation which makes provision for persons
to object to the granting of a licence usually specified the grounds of that objection.

As the Mining Act does not specify restrictions, it is feasible that an objection may be
based on Aboriginal heritage grounds.

This would enable Aboriginal groups to

object to the grant of mining tenements both before the warden and under s.IllA
This is unlikely to be the intention of the legislature.

We note that s.ll!A was repealed and substituted in the Mining Amendment Act

1994 (No. 58) which was assented to on 2 November 1994, but has not yet been
proclaimed. The change effected by this amendment does not appear to affect our
comments con~rning objections based on Aboriginal heritage grounds.

In our view, Parliament, having entrusted the administration of the Act to the
Trustees and the Minister for Aboriginal Affairs, cannot have intended that the very
same issues would be considered and determined by a mining warden. There would
seem to be little point in enacting specific legislation under which !I specialised body
is empowered and required to consider and determine a matter, if that same matter

+
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can be the subject of consideration and determination by another decision making
authority without the same expertise.

It is of some significance that in Hardman, Warden Reynolds acknowledged that it

was open to argument whether a warden had power to call for expert witnesses on
environmental matters. This doubt underscores the inappropriateness of permitting
such specialised issues to be assessed by a warden. The resulting duplication, as well
as the potential for conflict, uncertainty and delay, are further reasons for rejecting
such an approach.

The 1992 Bill proposed that the Mining Act be amended to provide that nothing in
s.132(1) of the Mining Act confers on a Warden's Court jurisdiction to hear and
determine an action insofar as it relates to an Aboriginal site within the meaning of
the Act.

Recommendation

9.3.3

Environmental Protection Act 1986

There appears to be the potential for some overlap between the Act and the

Environmental Protection Act 1986. That potential arises from the broad definitions
of 'environment' and 'pollution' in s.3(1) and the provisions of s.3(2) of the

Environmental Protection Act. These provisions are as follows:

+
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"'Environment", subject to subsection (2), means living things, their
physical, biological and social su"oundings, and interactions between all
of these;
"Pollution" means direct or indirect alteration of the environment-

(a)

to its detriment or degradation;
I

(b)

to the detriment of any beneficial use; or

(c)

of a prescribed kind;

(2)

For the purposes of the definition of "environment" in subsection

I

(I), the social su"oundings of man are his aesthetic, cultural,
economic and social su"oundings to the extent that these
su"oundings directly affect or are affected by his physical or
biological su"oundings.'

It may be argued, for example, that interference with an Aboriginal site (that would
constitute an offence under s.17 of the Act) would also fall within the ambit of
'pollution' (being a direct or indirect alteration of an Aboriginal group's 'physical ...
suuounding') within the definition of 'environment' for the purposes of the

•I

Environmental Protection Act.

For similar reasons to those set out in relation to the Mining Act, it would be
inappropriate for matters covered by the Act to also fall within the ambit of the

Environmental Protection Act. The 1992 Bill proposed to make it clear that the
Environemntal Protection Act did not apply to the protection of Aboriginal heritage
values already covered by the Act.

I

I

•
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Recommendation

9.3.4

Conservation and Land Management Act 1984

Section 56(1) of the Conservation and Land Management Act 1984 sets out the
contents of management plans. These have a potential to overlap with the Act. Plans
for national parks, conservation parks and nature reserves are to be designed,
amongst other things, to preserve any feature of archaeological, historical, scientific
interest.

Section 4 of the Conservation and Land Management Act, which deals with the
relationship of that act to other acts, makes no mention of the Act.

The Act applies to all Aboriginal places and objects throughout the State and binds
the Crown in right of the State. National parks and other areas under the control of
CALM contain numerous Aboriginal sites.

The preservation, protection and

management of those sites is more properly a matter for the AHPA than for CALM.

-

It is considered that management plans for national parks, conservation parks and
nature reserves should not be prepared by the relevant controlling body under the

Conservation and Land Management Act unless or until those plans, in so far as they
relate to Aboriginal sites and objects, have been referred to and approved by

t~e

AHPA following consultation and involvement of the relevant Aboriginal people and
that AHPA and the relevant Aboriginal people should continue to be involved in the
management of their heritage on CALM land.

The 1992 Bill addressed this situation by proposing that management plans for areas
known to contain Aboriginal sites or objects be referred to the

•
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Heritage Authority for its approval.

Recommendation

\

'

'I
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OBJECTS AND REMAINS
10.1

Application to Objects

'Objects' are not specifically defined in the Act. However, by s.6(1) the Act applies
to:

... 'all objects, whether natural or artificial and i"espective of where found
or situated in the State, which are or have been of sacred, ritual or
ceremonial significance to persons of Aboriginal descent, or which are or
were used for, or made or adapted for use for, any purpose connected with
the traditional cultural life of the Aboriginal people past or present.'
The Act also applies to objects capable of being mistaken for objects of sacred
significance (s.6(2)).

Under s.17 of the Act a person who, without authority or ministerial consent, 'in any

way alters, damages, removes, destroys, conceals, or who deals with in a manner not
sanctioned by relevant custom, or assumes the possession, custody or control of, any
object on or under an Aboriginal site commits an offence'.
Part VI of the Act is entitled 'Protection for Aboriginal Objects'. Under s.40 the
Governor, acting on the recommendation of the Trustees, may by Order in Council
declare objects or classes of objects which are:

+

of sacred, ritual or ceremonial importance;

+

of anthropological, archaeological, ethnographical or other special national
or local interest; or

+

•

of outstanding aesthetic value,
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to be classified as 'Aboriginal cultural material'.

All persons having possession of Aboriginal cultural material are required to provide
relevant details to the Trustees, including details of when the material was acquired,
and to hand it to the Trustees if required (s.41).

There is a general restriction on selling, exchanging or otherwise disposing of
Aboriginal cultural material or exporting it from the State or wilfully damaging,
destroying or concealing it. However, that restriction does not apply to a person of
Aboriginal descent acting in a manner sanctioned by relevant Aboriginal custom
(s.43).

There is a number of provisions in Part VI enabling the Trustees to acquire
Aboriginal cultural material or objects. For example, they may:

+

retain Aboriginal cultural material that is produced to them (s.42(1));

+

acquire Aboriginal cultural material that is offered to them for sale at a
reasonable cost (ss.43, 44);

•

vest ownership of Aboriginal cultural material acquired contrary to the Act
in the WA Museum on behalf of the Crown (s.46); and

+

compulsorily acquire any object in the general interest of the community at a
reasonable price (s.47).

Section 48 provides the Trustees must not exhibit objects which are or have been of
sacred ritual or ceremonial significance in a manner or to persons not sanctioned by
relevant Aboriginal custom.

Section 49 allows the Governor, by Order in Council, to prohibit photograpey,
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copying or other reproduction or publication of objects which have been classified as
Aboriginal cultural material either absolutely or subject to conditions.
The Trustees also have functions in connection with Aboriginal cultural heritage
under the Museum Act 1969. Those functions, set out in s.9, include:
'(b)

to make and preserve on behalf of the community of the State
collections representative of the Aborigines of the State ... for the
wider understanding of those matters and for the educational
junction of the Museum;

(ba)

to preserve on behalf of the community any remains, wreck,
archaeological or anthropological site, or other thing, whether in
the place where it is discovered or elsewhere, which in the opinion
of the Trustees is of special national or local interest; ...

(d)

to provide facilities to encourage the interest ofpersons and bodies
in the State in the culture and history of the Aborigines of the State

Section 25 of the Museum Act provides, amongst other things, that the Trustees:
'(ba)

shall undertake the care and control of all areas, archaeological
or anthropological sites and other things which the Trustees have a
duty to preserve on behalf of the community, wheresoever they are
situate'.

The Trustees have already delegated their functions under the Aboriginal Heritage
Act to the ACMC.

However, they have retained responsibility for moveable

Aboriginal culture comprised in Aboriginal collections and other Aboriginal material
under the Museum Act.

+
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management and control of the property and affairs of the WA Museum and

1

!

empowers them to do all such acts and things as, in their opinion, are best calculated
to cany out the functions of the Museum.

In practice therefore the Museum has continued its functions with respect to
moveable Aboriginal property, but left the issues of Aboriginal sites and land
management to the ACMC under the Act. Part VI of the Act has not been used at all
by the Trustees, but on the rare occasion when issues relating to the protection of

I'

movable Aboriginal objects have arisen, the Trustees have been happy for those
matters to be dealt with by the DAS.

A number of observations can be made on the way in which the Aboriginal Heritage

Act and the Museum Act deal with the protection of Aboriginal objects.

+

The Act applies not only to objects of sacred, ritual or ceremonial
significance (or objects closely resembling them), but also to objects used
for, or made or adopted for use for, any purpose connected with Aboriginal
traditional cultural life. It would therefore cover a large number of items in

\

'

the Museum's collection of an everyday nature.

•

Now that the Trustees no longer have any administrative responsibility for
the Act, their powers under ss.9(ba) and 25(ba) of the Museum Act to
preserve or have the care and control of areas of land containing
anthropological or archaeological remains is an anachronism.

+

The provisions of s.41 of the Aboriginal Heritage Act which require persons
having the custody or control of any Aboriginal cultural material to notify
the Trustees of its existence and produce it are impractical and have rarely, if
ever, been used with the result that there is no Aboriginal cultural material.

+

+

Part VI of the Act has rarely been used by either the Trust®s or the ACMC.
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+

The Trustees have the entire control and management of the property of the
Museum including the Aboriginal collections.

Wbile some Australian heritage legislation adopts the position that all moveable
Aboriginal cultural material is the property of the Crown, (eg. the Cultural Record
(Landscapes Queensland and Queensland Estate) Act 1987, s.33; National Parks
and Wildlife Act 1974 (NSW), s.83.), it is now more usual for Aboriginal people to

have much greater control of their cultural property. The South Australian Act even
provides that the Minister must, at the request of the traditional owners, delegate to
them his powers to authorise a number of things involving interference with sites and
objects (s.6(1)).
The Commonwealth Act describes a 'significant Aboriginal object' as 'an object
(including Aboriginal remains) of particular significance to Aboriginals in
accordance with Aboriginal tradition'. (s.3(1 )). This definition is more appropriate

than the current definition of'object' contained in s.6(1) of the Act which is far more
extensive in its application. Under the Commonwealth Act, an object will be taken to
have been injured or desecrated if it is used or treated in a manner inconsistent with
Aboriginal tradition (s.3(2)). Under s.l2 of the Commonwealth Act the Minister may
make a declaration in relation to a significant Aboriginal object or class of significant
Aboriginal objects if he is satisfied that they are under threat of injury or desecration.

·-

The declaration has effect for such period as is specified and may include provisions
ordering the delivery of Aboriginal remains to the Minister or to the Aboriginal
people who are entitled and willing to accept possession, custody and control of the
remains in accordance with Aboriginal tradition.
Under Part IIA of the Commonwealth Act (which relates to Victoria), there is
provision for compulsory acquisition of Aboriginal cultural property in the following
terms:

•
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(1)

The Minister mczy, in accordance with the regulations,
compulsorily acquire any Aboriginal cultural property

I (

if

the Minister is satisfied, whether on the advice of a local
Aboriginal community or otherwise, that:

I .

'

(a)

the property is of such religious, historical or
cultural significance that it is i"eplaceable; and

(b)

no other arrangements can be made to ensure its
proper continuing preservation and maintenance.

(2)

Property acquired under this section is, upon acquisition, vested in
the local Aboriginal community of the area where the property is
found to be held on trust for it or,

if there is no such community,

in

the Minister on trust for Aboriginals in Victoria.'

The export of moveable cultural objects, including Aboriginal objects, is governed by
the Protection of Movable Cultural Heritage Act 1986 (Cth), which imposes
restrictions on a number of Aboriginal objects specified in the National Cultural
Heritage Control List made under the regulations to the Act. It is therefore no longer
appropriate for the WA Act to attempt to cover the export of objects.

A number of respondents pointed out that Aboriginal objects often form part of an
Aboriginal site and it is therefore logical to extend protection under the Act to objects
associated with significant Aboriginal areas. In our opinion it is appropriate that

t~e

Act continues to protect 'non-curated' objects, but only those objects of sacred, ritual
or ceremonial significance or objects capable of being mistaken for such.

The

definition should not extend to objects which are not of sacred, ritual or ceremonial
significance.

•
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The penalties prescribed in the Act should also apply to any injury or desecration to
objects. Injury or desecration of objects (and significant Aboriginal areas for that
matter) could, following the Commonwealth Act, be taken to mean use or treatment
in a manner inconsistent with Aboriginal tradition.

The effect of these changes would be to leave control of 'non-curated' objects under
the Act and to allow other objects, including everyday items, to remain under the
control of the Museum.

Difficulties arise with sacred, ritual or ceremonial objects, or Aboriginal remains that
are in the Museum's collection. The Museum's Aboriginal collection is over 100
years old and contains around 15,000 items of general cultural interest, with a
particular bias towards the Desert and Kimberley. There are also innumerable pieces
of material salvaged from archaeological excavations.

(see State Taskforce for

Museum Policy)

The WA Museum was one of the first in Australia to remove items of a secret/sacred
nature from display.

The Museum has been engaged for some years in

'decommissioning' its secret/sacred material. The bulk of this material has already
been returned, although in some cases the Museum may be requested to continue to
hold it. The Museum has acknowledged that Aboriginal communities have primary
ownership in their own cultural interests and is active in returning significant
Aboriginal objects to the relevant Aboriginal people or communities.

In our opinion it would not be appropriate or practical to transfer responsibility for
curated objects from the WA Museum to the AHPA. There was a recommendation
in 1991 by the Aboriginal Working Group of the State Taskforce for Museum Policy
to

establish an Aboriginal Cultural Heritage Commission with legislative

responsibility for the whole of the State's Aboriginal cultural heritage including
objects. That recommendation was not proceeded with and at present it appears that
the Museum is the most appropriate body to act as a repository for curated

+
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Aboriginal objects whether significant or not.

The Museum has the necessary

1

professional skills, expertise, facilities and personnel for keeping and preserving those
objects and is also seen as being neutral in the sense that it is a non-Aboriginal,
non-governmental body.

I .

'

Recommendations

'

I

(

'

I

\

+
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10.2

Aboriginal Remains

The Act does not specifically address the issue of Aboriginal remains.
The 1992 Bill proposed to protect Aboriginal remains by incorporating them into the
definition of an 'Aboriginal site'. A number of objections were raised to this proposal:

+

only Aboriginal burials of cu"ent significance to Aboriginal people should
come within the definition of an Aboriginal site;

+

burial grounds of Aboriginal people should be treated no differently from
non-Aboriginal burial grounds;

+

no special link has been identified between Aboriginal people and Aboriginal
remains;

+

to treat Aboriginal remains as an Aboriginal site could have the effect of
making a site a place where remains might be deposited, eg museums.

The South Australian Act includes the following definition in s.3: ·

+
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"'Aboriginal remains" means the whole or part of the skeletal remains of
an Aboriginal person but does not include remains that have been buried in
accordance with the law of the State'.

The South Australian Act then goes on to extend protection to sites, objects and
remains.

It would be difficult to treat Aboriginal remains together with either Aboriginal sites

or objects in any legislation. Remains really need to be referred to separately as in
the South Australian Act.

However, desecration of Aboriginal remains would
(

;

constitute a serious offence and other enforcement remedies available under the Act

'

would also apply.

Aboriginal remains are likely to be relevant in the context of:

+

the protection of Aboriginal remains buried in accordance with Aboriginal
tradition; and
(

'

+

the identification and return of Aboriginal remains held in museum
collections.

\
So far as the first issue is concerned, the Commonwealth Act provides, in s.20, that a
person who discovers anything which he has reasonable grounds to suspect are
Aboriginal remains, is to report his discovery to the Minister. On being satisfied that
the remains are Aboriginal, the Minister is then required to take reasonable steps to
consult with the relevant Aboriginal people with a view to determining the proper
action to be taken.

The identification and return of Aboriginal remains held in museum collections is
similar to the issue of the return of significant Aboriginal objects. We understand the
WA Museum is already engaged in the process of identifying and returning

+
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Aboriginal remains which might be contained in its collections and, as with objects,
this involves consultation with the relevant Aboriginal people, if they can be
discovered, and then returning the remains to them or acting in accordance with their
wishes.

Recommendations

+
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SUMMARY OF RECOMMENDATIONS
Scope of Legislation

I.

The long title to the Act should be re-drafted along the following lines:

'An Act to provide for the protection and preservation of the Aboriginal
heritage by and on behalf of Aboriginal people and the community generally
and to recognise and give effect to the rights and responsibilities which
Aboriginal people have in relation to their heritage andfor related purposes.'

2.

New legislation should continue to treat all Aboriginal cultural heritage - both sacred
and non-sacred - in the same Act.

3.

The following definition should be adopted:

"'Significant Aboriginal mea" means either or both of the following:
(a)

a sacred, ritual or ceremonial area that is of particular
significance to Aboriginal people according to Aboriginal
tradition;

(b)

an area that is of significance to Aboriginal archaeology, history,
anthropology or ethnography."

The legislation should also make it clear that a significant Aboriginal area can include
waters within the State as well as land.

4.

A definition of 'Aboriginal tradition' should be adopted similar to that contained in
s.3(1) of the Commonwealth Act, but specific reference should be made to
incorporate the evolution or development of those traditions.

•
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5.

A 'traditional custodian' or 'custodian' should be defined as a person or persons of
Aboriginal descent who has or have in accordance with Aboriginal tradition:

+

traditional ownership; or

+

particular cultural, social or spiritual affiliations with, and responsibilities for
a significant Aboriginal area or object to which this Act applies.

6.

Details of custodians for significant Aboriginal areas recorded on the permanent
register should be kept with custodians' consent including details of genealogies.
Custodians must have regular and unimpeded access to their own registered
information. Custodians should be entitled to preserve their privacy by requesting
the registration authority not to release their details without their consent. Where
dissemination of information is not restricted by traditional custodians, it should be
made available not only to prgfessional consultants, but also to any person who could
demonstrate a need to know.

7.

Access to Crown land should be given to custodians (and their delegates and bona
fide helpers) for the purpose of visiting significant Aboriginal areas, Aboriginal
remains or Aboriginal objects for the exercise of their cultural or spiritual activities in
accordance with Aboriginal tradition.

8.

Crown land should include land reserved for or dedicated to any public purpose,
national parks and pastoral leases.

Before gaining entry custodians would be

required to obtain a permit similar to a Miner's Right which would be renewable at
regular intervals. Custodians would be required to give reasonable notice of entry to
owners and occupiers of Crown land and to produce their authorisation when
requested. The access provisions should not derogate from other existing access
rights, e.g. Land Act s.l 06(2).

+
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9.

Prior to any authorisation to access Crown land being given, the body granting the
authorisation should consult with any body in which the Crown land is vested and
any owners and occupiers of the land, listen to their views and give them formal
notification of the outcome.

Access would be subject to appropriate conditions

including a condition that access should not materially interfere with any lawful
activities being conducted on the land. The public lands offence provisions contained
in the Land Act would need to be modified to accommodate the type of access and
activities envisaged.

10.

Access to sites on private land should only be by agreement with the private land
owners and occupiers which should be encouraged.

· 11.

There should be a provision similar to proposed s.ISB in the 1992 Bill by which
access by non-Aboriginal people to sites, whether situated on Crown land or private
land, could be prohibited or restricted for the purpose of protecting sites.
Exploitation of Aboriginal sites for commercial purposes, e.g. tourism, should be
prohibited except in accordance with licences granted by the AHP A following
consultation with the relevant traditional custodians and the implementation of
management systems to minimise site damage and ensure that visits are culturally
appropriate.

Special Fonns of Protection

12.

The current provisions of the Act relating to protected areas should be retained.

13.

The provisions relating to temporarily protected areas should be re-drafted to allow
the Minister, on the recommendation of the AHPA, to make a declaration by notice
published in the Gazette.

14.

New provisions should be made empowering the AHPA to _make emergency
declarations for up to one month to preserve or protect an area if it believes that an

•
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Aboriginal site is under serious and immediate threat of injury or desecration. In
respect of such declaration:

+

the Minister may extend the declaration for a further period not exceeding 2
months in total;

+

the Minister may revoke a declaration at any time;

+

all steps should be taken to notify any persons likely to be affected as soon
as possible after the declaration is made;

+

the declaration may be made generally or in regard to specific persons;

+

the declaration automatically ceases if the area is declared a temporarily
protected area or a protected area.

IS.

All declarations of protected areas, temporarily protected areas and emergency
declarations should allow for the involvement of Aboriginal people:

+

in initiating declarations;

+

in deciding whether or not to make declarations;

+

concerning the management of or any investigations to be carried out in an
area after a declaration has been made;

+

by vesting protected areas in the appropriate Aboriginal organisations where
these exist,

to the intent that nothing should be done in an area contrary to any wishes of the
traditional custodians.

+
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16.

The special defence of lack of knowledge under s.62 of the Act would not apply if
the offence related to an area covered by any special declaration of protection.

I 7.

The provisions of the Act which allow agreements with holders of private interests in
Aboriginal sites or objects should be retained and consideration given to means by
which their use can be increased.

I8.

There should be provision for access agreements to be entered into with private
landholders by the relevant Aboriginal people as well as by the AHP A on such tenns
and conditions as to access and otherwise as may be agreed.

I 9.

Any relevant Aboriginal people should be fully involved in any negotiations between
the AHP A and private interests and any agreement reached should have the full
approval of any traditional custodians.

20.

The AHPA should keep a full record of all private agreements. Compliance with the
terms of such agreements should be monitored by RHOs and inspectors.

2I.

A provision should be inserted in the Act restricting the unauthorised publication of
photographs of places and objects to which the Act applies along the lines of
proposed s.26A in the I 992 Bill.

Procedures

22.

One central registration system should be established for all sites complying with the
definition of 'significant Aboriginal area' (including archaeological sites). The Act
should ensure that archaeologists cannot commit technical breaches of the Act in
conducting archaeological investigations.

23.

The site details to be registered should, to the extent possible, ie_acceptable to the
custodians, include:

•
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+

the basis on and extent to which the informant or other custodians are
entrusted with responsibility for the site according to Aboriginal tradition;

+

the name or names and address of the custodian or custodians;

+

the story of the site according to Aboriginal tradition;

+

the location and extent of the site;

+

the restrictions, if any, according to Aboriginal tradition, on activities that
may be carried on at or in the vicinity of, the site;

+

the physical features that constitute the site;

+

whether, and if so, to what extent, the period of registration should be
limited;

+

relevant genealogies of the custodians;

+

the restrictions, if any, that should be applied to information about matters
referred to above as divulged by the custodian or custodians.

Access to the register would be restricted to those with a need to know, subject to
any restrictions imposed by the custodians. The custodians themselves should have
free and uninterrupted access to information on the register concerning their own
sites at all times.
24.

The Act should recognise existing administrative practice by providing for the
register to be split into three parts:

+

•

permanent (evaluated) sites;
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+

interim sites awaiting evaluation;

+

stored data of places evaluated which are found not to be sites, and other
supporting material lodged with the registering authority.

Where there is no evidence to suggest that archaeological sites are of significance
then those sites should be placed in the register of stored data.

If the situation

changes they can be upgraded to the interim or permanent register. Records should
also be kept of any sites which have been destroyed (whether or not evaluated).

25.

Registration of ethnographic sites should not be compulsory; archaeological sites
must be registered unless there is an ethnographic component and the relevant
Aboriginal people are opposed to registration. Details of archaeological sites which
do not have an ethnographic component should be made available to the
archaeological profession to encourage further investigation and research.

26.

Sites which have already been evaluated under the Act and which are on the current
permanent register should be automatically transferred to the new permanent
register. Sites awaiting evaluation on the current register should be transferred to the
new interim register of sites pending evaluation.

27.

RHOs should be appropriately resourced to play a pro-active role in liaising with
relevant Aboriginal people to identifY and protect sites and record them either
centrally, locally or not at all as the relevant Aboriginal people deem appropriate.

28.

Landowners and other interest holders should be notified as soon as possible of
relevant details when any site is placed on the permanent register.

29.

RHOs should have on-line electronic access to the central register, but also maintain
their own site records in any manner they see fit, with full protection being provided
to confidential information.

•
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30.

There should be a provision by which sites can be removed from the permanent
register if they are subsequently evaluated and found not to fall within the ambit of
the Act.

31.

The Act should provide protection for confidential information along the lines as
proposed ss.32(4) and 56 in the 1992 Bill.

32.

The Act should expressly provide that the Freedom of Information Act will not apply
to confidential information provided by Aboriginal people to government agencies
pursuant to the Act.

33.

The Act should provide for substantial penalties for staff and others who breach the
secrecy provisions of the Act along the same lines as s.38 of the Northern Territory
Act.

34.

To meet procedural fairness requirements, the following approval process is
proposed:

+

A development approval application which might affect any site or sites is
lodged with or referred to the AHP A which immediately refers it to the
appropriate RHO.

+

The RHO is required to notifY the relevant Aboriginal people of the
application by such means as appear to it to be most effective to bring the
information or documentation concerned to their attention and seek their
views on the proposal.

+

If the relevant Aboriginal people agree, the development can be approved by
the AHPA immediately (the AHPA may delegate this power to the RHO,
where appropriate).

+
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+

If agreement cannot be reached immediately between the developer and the
relevant Aboriginal people, then there is a discussion period for meetings
and negotiations to take place. Negotiations may include the need for, and
type of, any site survey to be carried out. The role of the RHO in these
discussions and negotiations is as a facilitator, although the parties may
conduct the process without its assistance if they wish.

+

After the consultation/negotiation period has expired (or earlier if both
parties agree), either party may, if agreement cannot be reached, request the
RHO to refer the matter to the AHP A, which it must do, including a report
containing:

•

a summary of the views of the developer, the relevant
Aboriginal people and any other party who has made
submissions to it;

+

•

details of any site surveys carried out; and

•

any other material which the RHO considers relevant.

Copies of this report must be provided to the developer and the relevant ·
Aboriginal people, who will have an opportunity to provide further
submissions direct to the AHPA (within a defined time period) dealing with
any aspect of the report. Where such further submissions contain any new
claims, the AHPA must invite comment from the other party on the new
material before relying on it in its deliberations.

+

The AHPA may request further information from the RHO before making
its decision granting approval (with or without conditions) or refusing
approval. The AHP A is not required in making its decision to carry out any
further consultations as it will be assumed that the RHO will already have

•

Minter Ellison Northmore Hale

260

Chapter 11. Summary of Recommendations

· consulted all panies. The AHP A only has regard to heritage issues and
cannot make a decision which would damage or interfere with an area or
objects of significance.

+

The developer and the relevant Aboriginal people will have a right of appeal
to the Minister from a decision of the AHP A to grant or refuse approval.
The Minister will not be obliged to carry out any funher consultations but
can request further information from the AHPA, the RHO or the parties
before making his decision which, having regard to the public interest, may
authorise a development which might damage or interfere with an area or
objects of significance.

35.

It may be possible for the developer and an Aboriginal group to reach a private

agreement outside the approval process described in the previous recommendation.
However, the involvement of the RHO will be required to ensure that all the relevant
Aboriginal people have been consulted.
36.

Steps in the process of approval of private agreements would be:

+

the developer meets with the Aboriginal group to discuss the proposed
development;

+

agreement is reached on the proposed development which is reduced to
writing and forwarded to the RHO for ratification;

+

the RHO notifies any other relevant Aboriginal people who may not have
been consulted (if any) in such manner as it sees fit;

+

if there are no objections to the agreement proceeding (within a defined time

period) then the AHPA (or the RHO as delegate of the AHPA) ratifies the
agreement;

•
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•

if there are objections to the agreement then the development approval
application process referred to in Recommendation 34 commences at the
discussion/negotiation stage.

37.

The consultation stage of the proposed development approval procedure should
allow for the following:

+

a conference between the developer and the relevant Aboriginal people to
discuss the proposal and isolate any issues of concern;

+

the assistance of RHOs to facilitate discussions and agreement;

+

appointment of mediators by the AHPA by agreement ofboth parties;

+

the right of parties to be represented in negotiations if they wish;

+

a sufficient time to allow agreement to be reached before seeking other
remedies and the right of the parties to return to negotiation or mediation at
any time by agreement.

38.

Once an agreement has been ratified by the AHPA nothing done by the developer in
accordance with the agreement can constitute an offence against the Act and any
development undertaken in accordance with the agreement and any conditions to
which it may be subject will be held always to have been valid for the purposes of the
Act.

39.

+

Disputes as to:

+

the significance, extent or existence of a site;

•

the impact of a proposal on a site; or
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+

the right to speak for an area,

shall be referred to the AHPA. In these cases the following would apply:

+

the AHP A must reach its decision within a fixed period oftime, which could
be extended in cases where further infonnation is required for it to make its
decision;

+

a reference to the AHP A would not prevent the parties continuing to
negotiate or mediate the dispute and they could apply for ratification of their
own agreement at any time before the AHP A notifies them of its decision;

+

the AHPA would not be empowered to authorise any interference with a
site.

40.

The Act should provide for an appeal to the Minister from a decision of the AHPA to
grant or refuse development approval.

41.

The appeal should be made within a specified time limit.

42.

In making his decision, the Minister should be entitled to have regard to the general
interests of the community in the development proceeding. The Minister should, if
the parties agree, have the discretion to refer the dispute to mediation at any time
before the Minister makes a decision.

43.

The Minister would be required to publish reasons for his decision and the decision
would be subject to disapproval by both Houses of Parliament.

44.

We do not recommend that there should be any further appeal from a decision of the
Minister.

•
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45.

The Act should not attempt to set out the circumstances in which heritage
compliance procedures should be undertaken, beyond what is currently provided in
the Act - namely, where the proposed land use is for a purpose which would be likely
to adversely affect any significant Aboriginal area that might be on the land.

A

substantial increase in penalties for offences together with a proactive and well
resourced registration programme should encourage developers to invoke the
process whenever it is necessary and appropriate. Protection of sites will also be
reinforced by closer integration with local authority and other planning processes
(see section 6.7 of this report). An amendment to change the definition of'owner of
any land' in s.18(2) of the Act to the 'holder of any interest in land' along the lines
proposed in the 1995 Bill should be included in new legislation if it is not passed in
the 1995 Bill.

46.

Where surveys are required, the type of survey and choice of consultant should be
decided by the developedn consultation with the relevant Aboriginal people.

47.

Guidelines must be issued by the Minister on the advice of the AHPA following input
from interested parties.

The guidelines would deal with potentially contentious

issues such as the appropriateness of particular types of surveys in different
circumstances; reporting requirements; timing; ownership of copyright; and fee
scales. Where agreement cannot be reached on the type of survey or the choice of
consultant or other survey details, then either party could refer the dispute to the
AHPA for a determination having regard to the published guidelines. The AHPA
should have the power, if necessary, to appoint an independent consultant to carry
out the survey.

48.

Approvals should continue to be project-oriented and linked to proposed land use.
Approvals should be flexible and would not necessarily 'clear' particular areas for all
time for all purposes.

•
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49.

Approval for further work on the basis of already completed surveys, or for minor
variations to previously agreed developments, may be agreed with the relevant
Aboriginal people. Where agreement is not reached the matter may be referred to
the AHPA for determination.

50.

The Act should expressly allow for transfer of development approvals provided there
are no changes to the proposal which might adversely alter the impact on Aboriginal
heritage of the approval being transferred. Notification of transfers must be provided
to the relevant Aboriginal people.

51.

Time limits should apply to the proposed procedures as follows:

+

Period for notification to be given to the relevant Aboriginal people and for
the RHO to consult with them regarding the proposal (including notification
under the private agreement process):
2 months.

+

Minimum period for consultation/negotiations (including any necessary site
surveys) from the date when the developer applied for approval:
4 months (or earlier if both parties agree)

+~

Maximum period in which an RHO must make its report to the AHPA and
the parties:
14 days

+

Period for comment on the report by the parties:
14 days

+

Period for the AHP A to make its decision on any matter referred to it:
1 month, to be suspended pending receipt offurtber information,
If required
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+

Time limit for an appeal to the Minister:
I month

52.

There should be a provision in the legislation similar to s.l4 in the Act providing that
compensation is not payable for loss or impairment of property rights or interests
except as specifically provided. Compensation should be payable to persons who can
prove that they have been permanently deprived of any pre-existing property rights
and interests by the declaration of protected areas.

53.

Compensation should be paid to traditional custodians who can prove that they have
been permanently deprived of the use or enjoyment of a significance Aboriginal area
which has been destroyed in whole or in part as a result of the exercise of ministerial
discretion. The right to compensation should apply irrespective of whether or not
native title rights and interests have survived in relation to the land affected.

54.

Compensation to custodians should be on ~ust terms' similar to those provided for in
the NTA. In addition:

+

no sunset clause on claims to be imposed;

+

persons requesting the act to be done to be required to pay the
compensation;

+

compensation not to be calculated by reference to the future use of the land
or the value of any natural resources on the land;

+

procedures to allow for consideration to be given to payment of nonmonetary compensation;

+

compensation or payments received from any other source in respect of
essentially the same act to be taken into account in determining

•
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compensation.

55.

The Act should require key DMAs (in particular local authorities, the Department of
Land Administration and the Department of Minerals and Energy) and statutory
authorities to refer development proposals to the ARPA whenever they have reason
to believe that such proposals may affect any significant Aboriginal areas that might
be on or near the land to be developed. This would then 'trigger' the development
approval process, but not necessarily delay the grant of title.

56.

DMAs must refer proposals whenever:

+

the proposal covers any area in which a site is on the permanent or interim
register;

+

the proposal covers a 'prescribed area' pursuant to regulations issued under
the Act;

+

the DMA has received any other information that could reasonably lead it to
believe that a site might exist on the land covered by the proposal.

The ARPA should also have the power to require a DMA or proponent to refer a
proposal to the ARPA along the lines of s.38(3) of the Environmental Protection

Act.
57.

The ARPA should develop Aboriginal heritage training and employment programmes
to raise awareness of Aboriginal heritage in DMAs and to assist DMAs in identifYing
and understanding heritage concerns in regions affected by their decisions, eg. local
shires could, in conjunction with RHOs, develop proactive local Aboriginal heritage
plans. The ARPA could also commission municipal surveys to identifY areas with
the highest potential heritage values.

+
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Administration

58.

The body responsible for the administration of the Act should be the AHP A. Its
membership would be comprised of at least I 0 part-time Aboriginal male and female
representatives of regional Western Australia with particular expertise in Aboriginal
cultural heritage.

Appointments would be made by the Minister from panels of

persons nominated from the regions.

59.

RHOs would be based on the existing regionalised offices of the Heritage and
Culture Branch of AAD.

The officers staffing RHOs would be appointed from

suitably qualified local male and female Aboriginal people whenever possible. RHOs
should be concerned exclusively with Aboriginal cultural heritage matters. Details of
the number of RHOs and their staff will depend upon the resources and personnel
available and the work load in particular areas.

60.

The Minister should have power to direct the AHPA and the RHOs to perfonn their
functions in accordance with the Act. However, the power of direction would not,
along the lines of clause 30 of the 1992 Bill, extend to the content of any advice,
infonnation, reports or recommendation which they might make in connection with
the perfonnance of their functions nor in the evaluation of the significance of places
and objects.

61.

An investigation and reVIew of the operation of the new legislation should be

conducted after 3 years.

Enforcement

62.

The AHP A should have the primary responsibility for bringing proceedings for
offences under the Act.

63.

•

Nothing should be done to prevent members of the public and in particular traditional
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custodians or their representative bodies, or persons with a specific interest in or
knowledge of a site, from instituting proceedings independently for an offence.

64.

The time limit for commencing proceedings under the Act should be increased from
12 months to 2 years.

65.

The maximum penalty for an offence against an Aboriginal site or breaching
conditions attaching to a s.IS consent be increased to $10,000 and/or 12 months
imprisonment for an individual and $50,000 in the case of a body corporate.

66.

Penalties for other offences under the Act and Regulations should match the
seriousness of the offence.

67.

The distinction between penalties on first and subsequent convictions should be
dispensed with.

68.

The daily penalty for a continuing offence following conviction should be
substantially increased to $2,000 for an individual and $4,000 for a body corporate.

69.

Directors and managers involved in offences should continue to be personally liable
along the lines of s.57(2).

70.

Where an employee or agent acting in the course of his employment or agency
commits an offence then the employer or principal should also be guilty of an offence
and liable to the same penalty. This should not apply where the employee is not
acting in accordance with his directions or where an agent is acting outside the scop·e
of his agency.

71.

Courts be given the additional power to impose a moratorium on the use and
development of a particular area, or to impose conditions on its use and
development, for up to I 0 years following a conviction for an offence against the

•
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Act.

72.

Any monetary penalties received should be paid into a fund to assist in recording and
protecting Aboriginal heritage generally.

73.

The current provisions of the Act which are designed to increase the chances of
bringing successful prosecutions, and in particular the provisions of ss. 60 and 61,
should be retained.

74.

The special defence of lack of knowledge contained in s.62 should continue to be
available. However, the defence would not be available to defendants who:

•

breached an emergency declaration or any declaration relating to a
protected area or a temporarily protected area;

+

breached the conditions of any authority or consent;

+

damaged any site the existence of which was evident on the ground eg. by
signs or fencing;

+

were warned by the ARPA, a RHO, a DMA or an inspector that their
activities might damage an Aboriginal site; or

+
75.

had been otherwise notified of the existence or possible existence of a site.

Inspectors, to be trained by the AHPA, should be appointed with powers similar to
those contained in s.17( 1) of the South Australian Act.

Particular consideration

should be given to appointing suitably qualified local Aboriginal people as inspectors.
The role of inspector would replace that of warden under the current Act.

76.

+

The restriction on inspectors entering premises used exclusively as a private dwelling
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should be continued.

77.

Powers of inspectors should be limited strictly in accordance with the terms of their
appointment.

78.

Inspectors' powers must not be exercised contrary to the wishes of traditional
custodians of a significant Aboriginal area and the AHPA must withdraw an
inspector's power to act in relation to a particular area on being requested to do so
by the traditional custodians.

79.

A provision binding the Crown should be inserted in the form contained in proposed
s.4A( I) of the 1992 Bill and exemptions to that general principle in cases of
emergency threatening the health and safety of the public should be included along
the lines of proposed s.4A(2)-(9} ofthe 1992 Bill.

Interaction with other legislation

80.

The Heritage of Western Australia Act should be amended to reflect the intention
that it is not to cover places which are within the ambit of the Act.

81.

The Mining Act should be amended to ensure that the warden is not entitled to take
into account objections based on Aboriginal heritage in hearing applications for

mining tenements.

82.

The Environmental Protection Act should be amended to exclude any overlap with
the Act.

83.

The Conservation and Land Management Act should be amended to ensure that all
management plans which might affect any Aboriginal site or object must be referred
to and approved by the AHP A in consultation with the relevant _Aboriginal people.

+
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(

The AHP A and the relevant Aboriginal people must have on-going responsibility for
Aboriginal sites after the management plans have been finalised.

Application to Objects

84.

The provisions of Part VI of the Act are effectively redundant and should not be
incorporated in new legislation.
(

85.

The Act should continue to protect and preserve objects of sacred, ritual or
ceremonial significance. and continue to provide severe . penalties for injury or
desecration.

86.

The Museum Act, especially ss 9(ba) and 25(ba) should be amended to remove
responsibility for land management functions for significant Aboriginal areas from the
WAMuseum.

87.

The WA Museum should continue to have responsibility for and control and
management of the State's collection of Aboriginal material culture under the

Museum Act.

The WA Museum, through liaison with the AHP A, should continue its policy of
dealing with significant Aboriginal objects and human remains in accordance with the
wishes of the relevant Aboriginal people. The RHOs could have an important role to
play in this respect.

88.

The Minister should be given powers to compulsorily acquire certain objects and vest
them in the appropriate Aboriginal people along the lines of s.21L of the
Commonwealth Act.

89.

The Minister should be empowered to impose a prohibition qn publication of
significant Aboriginal objects contrary to Aboriginal tradition along the lines of s.49

•
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of the Act.

· 90.

A separate definition of 'Aboriginal remains' should be included in the legislation
along the lines of the definition contained in s.3 of the South Australian Act.
Penalties for desecration and enforcement measures should apply in the same way as
for sites and objects.

91.

The legislation should include a separate provision dealing with reporting,
consultation and return of Aboriginal remains similar to s.20 of the Commonwealth
Act.

92.

It does not appear to us necessary at this stage to specifically legislate for the return
of Aboriginal remains in museum collections.

•
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LEGISLATION
Commonwealth

+

Aboriginal and Torres Strait Islander Heritage Protection Act 1984

+
+

Native Title Act 1993
Aboriginal Land Rights (Northern Territory) Act 1976

Western Australia

+

Aboriginal Heritage Act 1972

Northern Territory

+
+

Aboriginal Sacred Sites Act 1989
Heritage Conservation Act 1991

South Australia

+

Aboriginal Heritage Act 1988

Queensland

+

Cultural Record (Landscapes Queensland and Queensland Estate) Act 1987

Tasmania

+

Aboriginal Relics Act 1975

+

National Parks and Wildlife Act 1970

New South Wales

+
+

National Parks and Wildlife Act1974
Heritage Act 1977

Australian Capital Territory

+
+
+

Nature Conservation Act 1980
Heritage Objects Act 1991
Land (Planning and Environment) Act 1991

Victoria

+

Part 1/A of the Aboriginal and To"es Strait Islander Heritage Protection Act 1984
(Cth)

+

Archaeological and Aboriginal Relics Preservation Act 1972

II

APPENDIX 1.2
COURT DECISIONS

Court decisions are listed in the Abbreviations Section at
the beginning of this report.
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PUBLICATIONS
Blowes, R

The Impact of Administrative Law in
Aboriginal Affairs - In: Australian Insitute of
Administrative Law Forum {1992: Canberra)
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pp220-231

Boer BW & Brown AJ
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Volume I, Topic I. 4
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1983

Duggan, K
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and Heritage Protection Laws - Summary of
Proceedings of a Workshop on Proof and
Management ofNative Title, Australian Institute of
Aboriginal and Torres Strait Islander Studies 1994,
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Aboriginal Heritage Legislation and SelfDetermination - Australian Canadian Studies
1989 pp45-61

French, RS

Discussion Paper on Propopsed changes to
Native Title Act 1993 - 14 March 1995

Johnston, P

A Discussion Paper on the Appeals System
under the Environmental Protection Act - EPA
Bulletin 540, June 1991

Ministerial Council on Aboriginal
and Torres Strait Islander Affairs

Working Party Report on Item 4.1: Aboriginal
heritage interaction between States, Territories
and Commonwealth - 1995

NASAC

Comparison of Statutory Protection Available
for Aboriginal Sites Under Commonwealth,
State and Territory Laws - report for NASAC
meeting, November 1990

Neate, G

Power, Policy, Politics an~ Persuasion Protecting Aboriginal Heritage under Federal
Laws - Environmental and Planning Law Journal,
September 1989, pp214-248
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I

Neate, G & Sweeney, D

Aboriginals and Torres Strait Islanders (esp
Part III, Cultural Heritage) - Halsbury's Laws of
Australia, Vol!, Topic 5

Orr, R

Compensation for Loss of Native Title Rights paper delivered to The Native Title Legislation
Conference run by The Centre for Commercial and
Resources Law of The University of Western
Australia and Murdoch University, June 1994

Renwick, J

Protection of Aboriginal Sacred Sites in the
Northern Territory - a Legal Experiment FederalLawReviewVol19, 1990, pp378-419

Ritchie, D

I!sues Relating to Achieving Minimum
Standards for Aboriginal Site Protection
Legislation in Australia - report for NASAC
meeting, March 1993

Senior, CM

A Report on the Aboriginal Heritage Act 1972 Prepared for the Ministerial Council for
Development Policy, December 1991.

Senior, CM

Tourism and Aboriginal Heritage with
Particular Reference to the Kimberley Prepared for the WA Museum, September 1987

Task Force on Aboriginal Social
Justice

Report- April1994 (esp ChiS- Cultural Issues)
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APPENDIX2
SUBMISSIONS
1.

Professional Bodies/Individuals
1.1
1.2
1.3
1.4
1.5
1.6
I. 7
1.8
1.9
1.10
1.11

1.12
1.13
1.14
1.15
1.16

2.

Resources Groups
2.1
2.2
2.3

3.

The Chamber of Mines and Energy
The Association of Mining and Exploration Companies (Inc)
The Pastoralists & Graziers Association of Western Australia (Inc)

Government Departments
3.1
3.2
3 .3
3.4
3. 5

4.

Australasian Association of Professional and Consulting Anthropologists
and Archaeologists Inc
Quartermaine Consultants
Anthropological Society of Western Australia
Paul Greenfeld, Sally McGann, C Mertin, Joe Dortch (separate, but identical
submissions)
Heritage Consultants Co-Operative (oral and written)
Bruce Veitch
Dr Peter Veth
D Bates
Archaeological Society of Western Australia
Australian Archaeological Association
Australian Association of Consulting Archaeologists (oral and written)
(supported by Australian Institute of Aboriginal and Torres Strait Islander
Studies)
Strawbridge Heritage Assessments
Cathy Stokes
Dr Ian Crawforq
WA Museum (oral and writen)
John & Katrin Wilson

Department of Aboriginal Sites (oral and written)
Liz Bloor (AAD)
Aboriginal Cultural Material Committee (oral and written)
Department of Minerals and Energy
Shire of Swan

Aboriginal Groups
4.1
4.2
4.3
4.4
4.5

Corrie Bodney and Violet Mippy (oral)
Aboriginal and Torres Strait Islander Commission
Aboriginal Legal Service ofWA (Inc)
Aboriginal Members of the Working Party
Manjimup Aboriginal Corporation
vi
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APPENDIX 3.1

The following points are provided to stimulate discussion and response to assist interested parties
who may wish to make a written submission in respect of the review of the Act. This issues paper
is not intended to limit or restrict your response in any way, nor to require a response to each and
every point. You are encouraged to comment on any aspect of the operation of the Act in which
you are interested.

Where possible, please identifY the issue you are addressing by referring to the relevant
number/numbers in the text of your submission.

If you have any questions or matters you wish to raise concerning the structure or operation of the
Act before submitting your written responses, please do not hesitate to contact Mr Graham
Castledine of Minter Ellison Northmore Hale on (09) 429 7444.

Sites and Site Identification Procedures
I.

(

Currently the Act applies to the following Aboriginal sites:

'(a)

any place of importance and significance where persons of Aboriginal descent have, or
appear to have, left any object, natural or artificial used for, or made or adapted for
use for, any purpose connected with the traditional cultural life of the Aboriginal
people, past or present;

(b)

any sacred, ritual or ceremonial site, which is of importance and special significance to
persons of Aboriginal descent;

(c)

any place; which in the opinion of the trustees, is or was associate~ with the Aboriginal
people and which is of historical, anthropological, archaeological or ethnic graphical
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interest and should be preserved because of its importance and significance to the
cultural heritage of the State;
(d)

any place where objects to which this Act applies are traditionally stored, or to which,
under the provisions of this Act, such objects have been taken or removed.'

The Commo11Wealth Aboriginal and To"es Strait Island Protection Act 1984 provides for
the protection and preservation of significant Aboriginal areas which are defined as areas of
land or waters which are areas of particular significance to Aboriginals in accordance with
Aboriginal tradition. 'Aboriginal tradition' is in tum defined as the body of traditions,
observances, customs and beliefs of Aboriginals generally or of a particular community or
group of Aboriginals, and includes any such traditions, observances, customs or beliefs
relating to particular persons, areas, objects or relationships'.
Is the definition of'Aboriginal site' in the State Act sufficient? In particular, is the meaning of
words such as 'importance and special significance to persons of Aboriginal descent' clear?
What criteria should be used in assessing significance?
2.

Should all information relating to sites of significance to Aboriginal people be made publicly
available in some form? If not, what type ofinformation should not be made public?

3.

Should culturally sensitive information be maintained in some place other than the site
register -~stablished under the Act? If so, should that information be maintained by relevant
regional Aboriginal organisations, accepted traditional custodians of the relevant
information, government departments or any other bodies? What procedures should be put
in place to ensure that secret/sacred information and other culturally sensitive material is not
disclosed without authority to third parties?

4.

Should the registration procedure under the Act require sites to be fully evaluated (ie details
of the importance and location of the site established) before being entered on the register?
If so, should separate registers be maintained for those sites which have been evaluated, and
.

--

those sites which are yet to be evaluated? Should sites on the current register be evaluated
and reviewed with the aim of removing any sites not found to be signific_ant for the purp.oses
of the Act?
viii
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5.

Should there be separate procedures or registers for sites of historical/archaeological
significance and sites of continuing spiritual/cultural significance?

6.

Should minor archaeological sites be registered at all? If so, why?

7.

Should the Act require one centralised register, or a number of regional registers with a
central master register, or a combination of both?

8.

Should a procedure be established to identifY and record traditional custodians of particular
sites or areas? Should restrictions be placed upon contacting such custodians (eg should
such contact be made only through specified regional Aboriginal organisations or other
bodies).

9.

Should procedures be established to resolve disputes as to custodianship of sites? If so, what
forum would be appropriate for the resolution of such disputes (eg the Court system, a
specialist tribunal, or a qualified assessor appointed by the Government to make a
determination)?

I 0.

Is it appropriate or necessary to plot on a map, or otherwise impose geographical limitations
upon Aboriginal sites? Can sites be protected without such treatment?

II.

What prEJcedures (if any) should be established to ensure that all land owners are made
aware of the existence of sites on their land? Should such sites be notified on the relevant
title by the Land Titles Office?

12.

Should Local Government planning processes involve Aboriginal heritage clearance
procedures?

13.

What measures should be put in place to protect sites of outstanding importance?

lx

'

'

Site Avoidance Procedures

14.

What procedures are appropriate in relation to developments on land where no sites have
been registered or otherwise identified, to minimise the potential for conflict between a
private development and an Aboriginal site. What part could Aboriginal organisations play in
such procedures?

IS.

Should the procedures be changed to encourage negotiation between interested parties to
take place at an early stage of development proposals?

16.

How could such procedures work to ensure that all relevant parties are represented, and any
agreement reached is binding?

17.

Do interested parties have a right to a fair hearing on decisions made concerning
development on land under current procedures? If not, what aspects of the current Act are
defective?

18.

How can the current procedures be improved in relation to efficiency and certainty in the
development process?

19.

Inevitably, conflicts will arise between development proposals and Aboriginal heritage
claims. Presently, the Minister is ultimately responsible for resolving such conflicts. Should
an independent tribunal be established to mediate disputes arising in relation to the use of
land, prior to the matter coming before the Minister, or the body established to advise the
Minister?

20.

Should there always be an archaeological survey carried out in relation to a proposed
development? If not, in what circumstances could such a survey be dispensed with?

Administration of Act

21.

Until now, the administration of the Act has been the responsibility of the Minister, the
-

-

trustees of the WA Museum and the Aboriginal Cultural Material Committee. In the future,
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the ACMC and the trustees will play no part in the administration of the Act. What type of
organisations should be established to replace these bodies and how should they operate?
Broadly, who should comprise such bodies and how should they be appointed?
22.

Do Aboriginal people have enough participation in the procedures for site identification and
preservation and site avoidance? If not, how can this situation be improved?

23.

Is there sufficient regional input into the process of site identification and preservation and
site avoidance? If not, should regional heritage authorities be established? If so, what duties
should such bodies carry out?

Interaction with other Legislation
24.

Is the Act consistent with the objectives and procedures contained in the Commonwealth
Aboriginal and Torres Strait Island Heritage Protection Act 1984? If not, what are the
inconsistencies, and how can they be rectified?

25.

Is the Act consistent with other WA statutes such as the Heritage of Western Australia Act

1990, the Mining Act 1978, the Environmental Protection Act 1986, and the Conservation
and Land Management Act 1984? If not, in what respect is it inconsistent with any of the

provisions of those Acts, and how can such inconsistencies be rectified?
26.

Is the Act consistent with the Commonwealth Native Title Act 1993? If not, in what respect
is the Act inconsistent, and how can such inconsistencies be rectified?

Enforcement and Other Issues
27.

The High Court has ruled that the Act applies equally to land owned by the Crown as to any
other land. It is considered that this should be confirmed specifically by providing that the
Act binds the Crown. Any submissions in relation to this aspect of the Act would be
welcome.
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28.

The penalties for a breach of the Act, and in particular interfering with a site, are considered
to be far too low. What level of penalties is considered appropriate for a breach of the Act,
and on what basis should such penalties be calculated?

29.

Are there sufficient procedures for enforcing compliance with the Act and protecting sites
under immediate threat? Should a process involving the use of emergency declarations of
protection be adopted along the lines of those established under the Commonwealth's

Aboriginal and Torres Strait Island Protection Act/ If so, in what circumstances should
such emergency operations be considered?

30.

Should procedures be established to ensure that Aboriginal people play a greater role in
compliance procedures? Should this occur through the use of wardens, regional Aboriginal
bodies or other groups authorised to enter upon and monitor the use of Aboriginal sites?

31.

What measures should the Act provide to ensure the protection and preservation of
Aboriginal objects?

32.

Any other problems or difficulties encountered in connection with the Act.

xll

APPENDIX 3.2
ADVERTISEMENT FOR SUBMISSIONS

Review ofAboriginal Heritage Act 1972
Invitation for Submissions
The Minister for Aboriginal Affairs has initiated a comprehensive review of
tlleAborigiMJ HeriuzgeAct 1972. Dr Clive Senior of Minter Ellison Northmore
Hale, has been retained as a legal consultant to prepare a report by 30 June
1995 containinfrecommcndations to be considered in preparing new legislatiorL
A public comment period will occur on the reponand its proposal after 30 June
1995.
. ..
Submissions are now invited from all intcrcstcd panics concerning the operation
of the Act.
A Working Party to assist in tile review is to be established comprising members
representing the foUowing:
I. Aboriginall.cgal Service of W.A. (Inc.)
2. I Aboriginal representative from cacb of the Aboriginal Cultural Materials
Commirtcc, the Aboriginal Advisory Council and the Aboriginal Lai!ds Trust
3. Chamber of Mines & Energy
4. Association of Mining & Exploration Companies ·
5. Pastoralist and Grazier's Association
. 6. Western Australian Municipal Association
7. The field of antjlropology
8. The field of archaeology
Written submissions relevant to the review should be lodged by 5 May 1995.
Submissions can be made through any member of the Working Party, or by
forwarding them direct to:
Mr Graham Castlcdine, Minter EUison Nonhrnore Hale
152·158 St Georges Terrace, Penh, WA 6000
Telephone: 429 7580. Facsimile: 429 7666.
An Issues Paper has been prepared to assist interested panics wishing to make
submissions in respect of the review. A copy of the Issues Paper together with
details of the members of the Working Party can be obtained from:
Mr Mark Madden, Administrative Officer, Aboriginal Heritage Act Review,
Aboriginal Affairs Department
1st Floor, Capita Centre, 197 St George's Terrace, Perth, WA 6000
Telephone: 235 8110. Facsimile: 235 8044.
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APPENDIX 3.3
ABORIGINAL ORGANISATIONS NOTIFIED
Jarook Ngarni
Warringarri
Mirriwung Gagerrong
Balangarri
Ngoonjuwah
Marra Worra Worra
Wanang Ngari
Kimberley Land Council
Bloodwood Tree
Western Desert Puntakurnupamu
Ngurin Resource
Karijini
Kuwinywardu
Yamatji Barbah
Murchison Regional Aboriginal Corporation
Wheatbelt Aboriginal Corporation
Coalition of Perth
Nyoongah Circle of Elders
Ballaruk
Nyoongah Land Council
Southern Aboriginal Corporation
Goldfields Land Council
Gubrun
Esperance Land Council
Wongatha Wong.~arra
Ngaanyatjarra Land Council

Wyndham
Kununurra
Kununurra
Warmun!rurkey Creek
Halls Creek
Fitzroy Crossing
Derby
Derby
Port Hedland
Port Hedland
Roeboume
Onslow
Carnarvon
Geraldton
Geraldton
Northam
Manguri
Metro
Metro
Albany
Albany
Kalgoorlie
Kalgoorlie
Esperance
Laverton
Alice Springs
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APPENDIX 3.4
ABORIGINAL HERITAGE ACT REVIEW
AGENDA FOR SECOND WORKING PARTY MEETING
6JUNE 1995

I.

The purpose of the Act?

•

2.

3.

4.

To what extent should the Act operate:
(a)

for the specific benefit of Aboriginal people?

(b)

for the general benefit of the whole community?

What should the Act seek to protect?

•

Cultural (spiritual) heritage

•

Historical/scientific heritage and archaeological sites

•

Objects

Definitional problems

•

What is the best way to describe a place to which the Act applies (site? area?)

•

What role does 'significance' play, and how should it be assessed?

•

How should the concept of'Aboriginal tradition' be defined?

•

How are the relevant Aboriginal people ('custodians') to be identified?

Registration issues

•

What effect (if any) should registration have in relation to, eg, protection of sites, status
of sites, third party rights?
··

•

What limitations (if any) should be placed on the use of information on the register
(confidentiality issues; public access)?

•

Should sites be fully evaluated before registration?

•

The value of central and regional registration

.•

Should there be any 'sunset period' for the registration of sites?

•

5.

6.

Should there be any right to challenge registration (either before or after it has
occurred)?

Development approvals

•

When to apply?

•

Consultation - how, with whom, when

•

Time limits

•

Site clearances and survey work

•

Mediation - when and how?

•

Effect of approvals - variations; transfers; subsequent work in the same area

•

Conflict resolution - role of Minister, Heritage Authority, Tribunals etc - review and
appeal mechanisms

•

Integration with planning processes - how can it be achieved, if appropriate

Administration

•

Regionalisation

•

Constitution and independence of Authority

•

Desirability of a Tribunal

•

The role of the Minister

•

Th~.role

of warden/custodians

7.

Interaction witb native title

8.

Otber issues

&
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