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Western Australian biodiscovery legislation 
INFORMATION SHEET1 for PBCs and NTRBs 

 
What is biodiscovery? 

Biodiscovery is research and development into Western Australian plant, animal or other genetic resources 

(genetic resources) that may have commercial value. For example, compounds from nature that can be 

used to create new medicines or genes from drought-resistant plants that can be applied in agriculture. 

Containing eight of Australia’s fifteen biodiversity hotspots, Western Australia has one of the world’s 

greatest diversities of plant and animal life. While this presents opportunities for discovery and 

commercialisation by biotechnology, medical and pharmaceutical researchers from around the world, it is 

important that biodiscovery occurs in a way that protects the interests of the State and the rights of 

Aboriginal and Torres Strait Islander (Indigenous) people to their knowledge. 

 

Why does Western Australia need biodiscovery legislation? 

In 1993 Australia ratified an international legally-binding treaty: the United Nations Convention on 

Biological Diversity (the Convention). One of the goals of the Convention is to ensure that any benefits 

arising from the use of genetic resources are fairly shared.  

In 2012 Australia signed a supplementary agreement to the Convention known as the Nagoya Protocol, 

(the Nagoya Protocol) which provides more detail on access to resources and benefit sharing. Australia 

has not yet ratified the Nagoya Protocol and not all Australian states and territories have biodiscovery 

laws.  

Existing laws in Western Australia deal with some of these requirements but not all. Currently, there are 

no legal requirements for those undertaking biodiscovery activities using Western Australian genetic 

resources, and traditional knowledge associated with the genetic resource, to share benefits with 

Indigenous knowledge holders or custodians.   

 

The Biodiscovery Bill  

The Western Australian Government is currently preparing a Biodiscovery Bill to be introduced to 

Parliament. The new law will set out processes for authorising biodiscovery activities using Western 

Australian genetic resources and compliance with the Convention and the Nagoya Protocol.   

The Biodiscovery Bill is based on key principles found in the Convention and the Nagoya Protocol: 

 Authorised access: Genetic resources from WA must be obtained lawfully, with prior informed 

consent; 

 Mutually agreed terms: Access and use of genetic resources must be according to terms that 

have been mutually agreed between the owner of the resources (and/or traditional knowledge) 

and the person undertaking the biodiscovery activity (a researcher for instance);  

 Benefit sharing: There should be fair and equitable sharing of benefits arising from the use of 

genetic resources. According to the Nagoya Protocol, the benefits to be shared may be:  

o monetary (such as an up-front payment, research funding, joint ventures, joint 

ownership of intellectual property); or  

o non-monetary (such as collaboration in scientific research, or education and training 

opportunities); 

 Recognition and protection of traditional knowledge: Any use of traditional knowledge 

should be acknowledged, with the traditional knowledge holder(s) sharing the benefits. 

                                            
1 DISCLAIMER: Information is based on Draft 10 of the Biodiscovery Bill, which may be subject to amendment. This document 
is provided for information only and is correct as at 7 October 2019. 
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What does the Biodiscovery Bill mean for Indigenous people? 

For Indigenous people, the Biodiscovery Bill has two important implications: 

1. Western Australian genetic resources on WA lands (including Indigenous-owned lands and private 

lands) must be accessed with prior and informed consent, and terms for access must be negotiated 

and mutually agreed. Those seeking access for biodiscovery activities must first obtain the 

permission of the land owner (or lessee), then apply to the Western Australian Government for a 

biodiscovery permit to authorise the biodiscovery activity. Applicants are required to disclose the 

proposed biodiscovery activity on the genetic resource, including any use of traditional knowledge 

associated with the genetic resource; and   

2. If traditional knowledge associated with a genetic resource is used for biodiscovery, then the 

benefits must be shared with the owner of the traditional knowledge. This must be set out in a 

benefit sharing agreement negotiated with the traditional knowledge owner, except where the 

traditional knowledge being used is already in the public domain. 

 

The new law would facilitate Indigenous knowledge holders benefitting from the use and commercialisation 

of traditional knowledge relating to genetic resources (for example, traditional knowledge about the healing 

or nutritional properties of a plant used to develop a new medicinal product, or about the hibernation 

behaviours of an animal to create new methods and tools for animal conservation). This applies to 

commercial (e.g. product development) and non-commercial (e.g. university or personal research) 

activities.  

The current licensing regimes under the Biodiversity Conservation Act 2017 (WA) and the Aquatic 

Resources Management Act 2017 (WA) do not apply to all situations in which biodiscovery activities may 

occur. The new law aims to complement the existing licensing arrangements and to regulate biodiscovery 

activities for circumstances that are not currently covered (e.g. for collections held by the Western 

Australian Museum). This coverage is intended to ensure that the benefits derived from access and use 

of the relevant Western Australian genetic resources are shared equitably and fairly.     

 

Tell us what you think 

It is important that we get your feedback so we can design the best legislation possible. While the priority 

now is to introduce the legislation to Parliament, this is the first stage in a process and there will be more 

opportunities for you to have a say in later stages as we develop the law.  

 
We welcome your views on the following proposals in the Biodiscovery Bill:  
 
1. The bill defines “traditional knowledge” as:  

“knowledge that is acquired from a person of Aboriginal or Torres Strait Islander descent; and is 
communal, group or individual knowledge of Aboriginal persons or Torres Strait Islanders possessed 
under the traditional laws acknowledged, and the traditional customs observed, by Aboriginal 
persons or Torres Strait Islanders” 

 

Questions:  

 Do you agree/disagree with this definition and/or the use of the term ‘traditional 
knowledge’?  

 Does it accurately capture how traditional knowledge is understood in Indigenous 
communities?  
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2. The bill will introduce a process for the CEO of the Department acting on behalf of the State to enter 

into, and manage a benefit sharing agreement with a researcher. To protect the rights of Indigenous 

people, the agreement will include terms that among other things, ensure any traditional knowledge used 

for biodiscovery occurs only with informed consent. This means that the researcher will have to provide 

details of the proposed biodiscovery activity and how traditional knowledge is to be used. The bill proposes 

that negotiations of terms relating to the use of traditional knowledge for biodiscovery must involve 

Indigenous people. Guiding principles for how negotiations are carried out will be contained within 

guidelines to be developed at a later stage. 

3. The bill will require researchers to apply for an agreement and permit in order to use biological resources 

or traditional knowledge for biodiscovery. This requirement will not apply to “traditional owners of traditional 

knowledge” who use traditional knowledge in connection with a biodiscovery activity. The term “traditional 

owner” is not currently defined in the bill. 

 
How to have your say 

If you have any more questions about the biodiscovery legislation or you would like to provide feedback, 
please contact: 

Melinda Hayes (General Manager, Science and Innovation Division) 
Department of Jobs, Tourism, Science and Innovation 

Tel: 9222 0728 | Email: melinda.hayes@jtsi.wa.gov.au  

 
We invite your feedback by no later than 5pm on 8 November 2019. Comments will help to inform the 

development of regulations and guidelines to support the legislation. There will also be additional 

opportunities for input at later stages and we welcome an ongoing dialogue as we develop the law.  

Questions:  

 Who should negotiate benefit sharing agreements?  

 What principles do you think should guide the negotiations of terms for benefit sharing if 

traditional knowledge is used for biodiscovery? 

 

Questions:  

 Do you agree that traditional owners of traditional knowledge should be exempt?  

 Do you think that the term “traditional owner” needs to be defined?  

 

Overall, do you agree/disagree with these proposals? What changes would you suggest and 
why?  

 


